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Current Topics. 


Annual Report of the Chief Land Registrar. 

Tue Cuter Land Registrar’s report to the Lord Chancellor 
on the work of the Land Registry for the financial year 
1925-1926 is a document well deserving perusal by all members 
of the profession. It records progress practically all along the 
line, and throws a hint or two on the practical working of the 
new property legislation. Although the greater part ofthe 
financial year covered by the report fell within the old régime, 
even that period must within the registry itself have been 
essentially a period of transition, involving not only the 
performance of the ordinary work with a record of applications 
under the old law, but also the training of the staff and the 
general preparation in all directions for the coming of the new 
order. “ During the year,” we are told “the parliamentary 
draftsmen had to be assisted and advised on all points where 
the new body of law affected land registration; three new 
sets of Statutory Rules had to be prepared in consonance 
with the new law and two new Fee Orders brought into 
operation. The latter required a careful adjustment of our 
whole financial arrangements as we made substantial reductions 
in many items.” It may be observed at this point that 
other “ substantial reductions” are urgently called for, and 
we hope will soon be forthcoming in the fees payable tothe 
Land Charges Department. “ Lectures and general instruc- 
tion,” the report continues, “ had to be given in the new law 
to the old staff and a new staff engaged and trained for the 
new work under the Land Charges Act.” 

Another cause tending to increase the 
registry before the coming of 1926 was the fact that 
Eastbourne was on the Ist January to become a com- 
pulsory area for registration of title. This involved the 
introduction of a new system of mapping and the creation 
of a fresh organization for the particular purpose. Once 
a week, since the Ist of January, a representative of the 
registry attends at Eastbourne for the purpose of answering 
general inquiries and assisting applicants for registration. 
Otherwise, however, the business of registration is conducted 
by post. 

Other features of the work of the Land Registration 
Department to which the report draws special attention 
is the reduction of registration fees, an increase in 


work of the 


solicitors’ remuneration in respect of dealings with registered 
land, and the, on the whole, successful effort to reduce the 
time occupied in completing registration. 

The following statement made with reference to the Land 
Charges Department is by no means exaggerating: “ On the 
coming into force of the Land Charges Act, 1925 . this 
department was revolutionised in its activity owing to its 
greatly extended functions under that Act,’’ for whilst the 
total number of registrations effected for the whole of the 
year 1925 is reported as only 1,530, the numbers of those 
effected for the first three months of 1926 were 4,078, 6,104 
and 8,508 respectively. Official searches conducted during 
1925 numbered 8,591; the number of those conducted in 
the course of the first three months of this year was as high 
as 5,167, 12,577 and 22,202. Whilst personal searches made 
in 1925 were as many as 70,502, those conducted in January, 
February and March, 1926, remained at 5,725, 5,946 and 
8,442. These figures testify more eloquently than any words 
to the change in character of the Work in this particular 
department. 


Stipulation that Contract be governed by Foreign Law : 
Legal effect in American State. : 


In a note on recent cases “‘ The Minnesota Law Review ”’ 
draws attention to a case [Oceanic Steam Nav. Co. v. Corcoran 
(C.C.A., 2nd Cir., 1925) 9 Fed. (2d.) 724] of practical as well as 
academic interest to English lawyers. The defendants in 
that case were an English corporation operating a line of 
steamships. They had sold a ticket to the plaintifl’s agent at 
Boston for passage on one of their ships Sane Montreal to 
Liverpool. The plaintiff sued for injuries sustained during 
the voyage through the negligence of the defendants’ servants. 
The defence relied upon a clause in the ticket issued to the 
plaintiff exempting them from liabilities for injuries due to the 
negligence of its servants, and providing that all questions 
arising out of such stipulations should be decided according to 
English law with reference to which they were made. It was 
held, apparently, by a majority of the judges, that, although 
the contract exempting the carrier from liability for negligence 
is valid according to English law, such an agreement will not 
be enforced in the United States, being invalid as against 
public policy. Two principles, now well recognized in the 
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American Federdi Courts, were considered and applied in the | the fund was virtually a political one to advance the passage 


case, namely, (i) that ‘‘ an agreement that the laws of a foreign 
country are to govern parties under a contract will not be 
allowed to subvert the settled public policy of the forum ” 
and (ii) “‘ that carriers cannot by contract release themselv: 
from liability for negligence.’ The importance of this leading 
case a8 distinguished from earlier cases involving the applica- 
tion of the former principle seems to be that part-execution in 
the United States was a factor in all the earlier cases, but in 
the recent case no part of the contract was to be performed 
within the States. 


Tne Public Trustee : Annval Report. 


WE HAVE received the Eighteenth General Report covering 
the twelve months ending 31st March last, on the wor! of the 
Public Trustee, and it is interesting to find that the result of 


the year’s working was a surplus of £24,809, as compared with 
£37,182 for the previous year, and £30,869 for the year 1923-24 
The number of new cases accepted during the year under 
review was 965—an increase of thirty-nine over the previous 
year. The aggregate value of new including 
accretions to old trusts, during the period wa 
£14,756,253, as compared with £16,176,619 for the preceding 


business, 
same 


year. The decrease in value is stated to be due to th 
absence of any unusually large new trust during th 
year. There was a total of 16,455 cases under admini 
tration at the end of 1925 with an estimated value of 


approximately £190,000,000, which we find is an increase of 
£10,000,000 over the year 1922 Sut there are, in addition 
large quantities of land which have not been valued. Th 
number of cases where esta re completely distributed wa 
698 as against 637 in the year 1924-25. It is satisfactory to 
note that the office (including the Manchester Branch) 
continued to make steady progress, that “the prospects of 
future business remain good,” that the year’s working had 
been smooth and uneventful, whilst there had again been an 
almost entire absence of complaints. We observe, however, 
that there were two small claims for breach of trust amounting 
in the aggregate to £150 which were met out of revenue. Thi 
Public Trustee recommended a further reduction of fees whi 
was adopted by the Lord Chancellor and took effect 
lst January last. This, the Report points out, is the second 
reduction since 1920, and the Public Trustee adds that “ h 
sees no reason why a steady rate of reduction at reasonab! 
intervals should not be maintained in the future.” He furth 
expresses the opinion that the experience of the new Property 
Acts had been too slight to prove of any real value, whilst the 
number of special trusts submitted to him under those Acts 
(land held in undivided shares, ete.) has been surprisingly 
small and in fact almost entirely negligible. The statistics 
appended to the Report show that the total expenses of the 
Head Office and Manchester Branch for the year under review 


were £247,450, compared with £241,633, whilst the fees 
received amounted to £271,89), as against £281,475 in the 
preceding year. On the wl tisfactory Report 


Are Political Funds Charitable ? 
just decided that the purposes 


Mr. Justice Row.arr has j 

of the Temperance Council of the Christian Churches of 
England are not “ charitable ’’ within the Income Tax Acts, 
the chief interpretation of the word being, of course, the well 
known case of Con missioners of l R \ i HSE I, 1891, A C. 531, 


reference usually being made to the judgment of Lord 
MACNAGHTEN. The Council purposes might perhaps be 


regarded as benevolent from their point of view, which is 
that alcoholic drink is an evil, but they require drastic 
legislation before they can be achieved. The judge held, 


reversing the decision of the Special Purposes Commission of 
Income Tax, from which the In! 
appealed, that these purposes 
Acts. 


ind Revenue authorities had 
not charitable within the 
In his argument the Attorney-General suggested that 


wert 


of certain legislation, and claimed that, if it was charitable, 
other political funds must be regarded as in the same category. 
His lordship expressed a polite hope that he would see 
Sir DouGLas come into court to obtain an order that they 
should be so administered. The case has not yet appeared in 
a legal report and therefore the authorities quoted are lacking, 
but Re Foveaur, 1895, 2 Ch. 501, can hardly have escaped 
citation, and needs distinguishing. In that case an anti- 
vivisection society secured a decision that, as a charity, it was 
entitled to a legacy, although it was admitted that the moral 
value of its object was highly contentious, and that it could 
be achieved by legislation only. Cnitty, J., stated that a 
large number of humane men and women considered the 
practice of vivisection as justifiable, and tended to promote 
the welfare of the human race and also of the lower order of 
animals. They had the statute 39 & 40 Vict., c. 77, permitting 
vivisection under safeguards, in their favour. He _ held 
nevertheless that the other side, from their point of view, had 
an element of morality in their favour, and none the less so 
because they wished the law to be changed. This reasoning 
would certainly appear to apply to the Temperance Council, 
given their view that alcoholic drink is a curse, and their wish 
to elevate mankind by abolishing it. And, assuming that 
subscribers to a political fund sincerely believe that its objects, 
legislative and other, are similarly elevating and noble (an 
assumption which a judge as such could hardly avoid, whatever 
his private opinion might be), it would follow that such a fund 
was also charitable, and, if occasion required, could be 
administered by a court accordingly 


Law and Logic. 


Ir was a favourite jibe of MarrTHEW ARNOLD, who was never 
tired of bantering his fellow countrymen, that the English 
a3 @ race are not logical. This indictment he based upon his 
study of our political and social history, and if he had lived 
some years longer he could have invoked judicial authority 
in support of his view, for in Quinn v. Leathem, 1901, A.C. 
495, 506, Lord Hauspury declared that, “ every lawyer must 
acknowledge that the law is not always logical at all.” To 
the student such a statement is somewhat disconcerting, 
and if applied too rigorously in the treatment of decided 
cases would involve discarding precedent altogether. But 
we all know how in many branches of the law illogicality 
appears to reign supreme. Take as an example transactions 
carried Sunday. Certain things may, it 
lawfully be done ona Sunday. For example, it is not unlawful 
to draw a cheque on that day, nor, apparently, is it unlawful 
» notice to quit on the same day. On the other 
may be served on a Sunday, and, as we 

Lord’s Day Act, 1677, tradesmen, artificers, 
ind other persons may not exercise any 
or work of their ordinary calling on 

to which, it may be said, that it is 
more honoured in the breach than in the observance. This is 
the law, however, and not that of England only, but that 
also of Canada, where it is occasionally enforced to the doing, 
as it has done here, of something very like injustice. In 
the recent case of Merkel v. McKendry, 1926, W.W.R. 7, 
the Court of Appeal of Manitoba has held that a contract 
made in that proviné e on Sunday, between a dairyman and 
a cattle dealer for the purchase of cattle to be used in the 
former’s business, is illegal under the Lord’s Day Act of 
the Dominion, and that money paid thereunder cannot 
be recovered back. When a statute, primarily intended 
to foster morality and religion, is invoked to effect a result 
so repugnant to such a purpose, it becomes a serious question 
whether the retention on the statute book of such enactments 
is really defensible. Certainly, in view of the numerous 
inroads upon the principle they purport to embody, their 
retention cannot be termed logical. 
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Liability for Cost of Measurement of Cargo for 

Ascertaining Freight. 

AN IMPORTANT question was raised on the construction of a 
charterparty in the new “Scanfin” form recently agreed 
upon by shipowners and the Timber Trade Association, 
as to whether the shipowner was liable to repay the charterer 
the cost of having the cargo measured in order to ascertain 
the amount of freight payable thereon; Petersen v. Ronaasen 
and Son, Times, 10th June, 1926. The material clause in 
the charter-party was in the following form: “ The freight, 

shall be paid in cash less advance freight, if any, as 
follows: Seventy-five per cent. shall be paid upon vessel's 
arrival in dock or at wharf. The balance shall be paid upon 
completion of discharge and the remainder upon final output 
being ascertained . . . These percentages shall be calculated 
upon the quantity of cargo on board the vessel upon arrival 
at destination.”” On arrival of the cargo at its destination, 
the charterers stacked the cargo partly on barge and partly 
on the quay, and had the same measured by the official 
measurer, and it was the cost of such stacking and measuring 
that the charterers claimed was payable by the shipowners, 
since the amount of freight was calculated thereon It should 
be observed, however, that the bills of lading had been filled 
up at the port of loading by agents of the defendants, and 
contained therein, 


as the shipowners contended, the figure 
were prima facie, conclusive, so that if the shipowner, were 
satisfied with those figures, 
desired the cargo to be measured on arrival at the port of 


but the charterers were not, and 


discharge, the cost of such measurements should be borne 
by the latter, and not by the shipowners. In upholding the 
contention of the shipowners, and deciding therefore that the 
charterers were not entitled to recover the cost of measurement, 
Mr. Justice MAcCKINNON, would appear to have followed the 


principle laid down in Merryweather & Co. Limited v. Pearson 


and Co., 1914, 3 K. B. 587. There a charter party provided 
that freight should be payable at a specified rate “ per intaken 
piled fathom of 216 cubic feet There were two methods of 
measuring the cargo, but the charterers adopted the wrong 


method at the port of loading. The shipowners, being 
dissatisfied with the method of measurement, had the cargo 
measured at the port of loading according to the proper 
measurement. It was held that the shipowners were entitled 
to recover the cost of these measurements from the charterers, 
since under the charter-party there was a contractual obligation 
on the charterers to procure the measurement of the cargo 
at the port of loading according to the method indicated 
by the charter-party. Adopting this principle in Petersen 
v. Ronaasen & Son, supra, Mr. Justice MAcCKINNON held that 
the shipowners were entitled in the circumstances to rely on 
the figures contained in the bill of lading which had been 
filled up at the port of loading, and to maintain that the freight 
should be calculated on those figures, proving at the same time 
that none of the cargo had been lost on the voyage. It 
would seem that if the shipowners were willing to accept the 
figures in the bill of lading, the charterers would not be entitled 
to recover the cost of measurement at the port of discharge, 
even if they could prove that the original measurements 
were incorrect, since, it would seem, the measurements at 
the port of discharge would be due to no one’s fault but their 
own. As WiLLes, J., put it in Coulthurst v. Sweet, 1866, 
L.R.1C.P., at p. 654. “In the absence of any custom to 
govern the matter, the person who wants to ascertain the 
quantity must incur the trouble and expense of weighing ” ; 
to which one might add, “ except where the re-measurement 
is necessitated through the default of the other party, as in 
Merryweather v. Pearson & Co.” 


Mr. Pinoli’s Coroly. 


A RIGHT OF sustenance, or to receive certain allotments of 
victual and provision for one’s maintenance, was anciently 
termed a corody, and BLacksrone, perhaps somewhat 


strangely, classifies it as an incorporeal hereditament (original 
edition, vol. 2, p. 40; 4th ed., p. 34). Originally it appears to 
have resulted as the exercise of a Crown privilege, whereby a 
chaplain was quartered on a bishop (the latter’s views on the 
matter not being stated) until a benefice could be found for 
him. Mr. Prnowi has just established such a right, in favour 
of himself and family, against the company which took over 
his business, though in respect of the wine he ordered it does 
not appear from the r ports whether he succeeded on the 
contract, or on the Tippling Act, which he pleaded. The 
right to free board is, of course, the ordinary feature of a 
contract for domestic service or for guests at boarding-houses 
or on ships, but otherwise is unusual. As against a catering 
company it would presumably be construed to include the 
ordinary meals selected from the daily menu, and, if inclusive 
of wine, any vintage on the list selected by the person entitled 
to the right. There is a story of an American, treated by a 
hospitable Englishman, and, on the usual request, “ guessing 


he'd have champagne,” being asked to guess again, Presumably 


this could not happen under such a contract, though in an 
ordinary subscription dinner with wine included a guest 
would have to take suc] was provided, in reasonable 


quantity. Mr. Pinout said he was accustomed to use a certain 
id for him, but he did not press 
of it or the right to use it if not 


table until it was no longer 
either for the ext lu ive Us¢ 


allotted to another gu The exclusive right to a certain 
seat could, no doubt, be validly created, and the person entitled 
to it would have a licence juityv irrevo able while it lasted 


within Hurst v. Picture Theatres, Ltd., 1915, 1 K.B.1 


Excess Profits Duty on Requisitioned Goods. 
AN IMPORTANT judgment has been recently delivered by the 
Court of Appeal on the question whether requisitioned 


articles can be made liable for the payment of excess profits 
duty : Commissioners of fh land Revenue v. Newcastle Breweries 
Lid., Time Ss, iV I ) In this case the respondents were 


(mong their other 
old wholesale as well 
stored in bonded ware- 


brewers and wine and spirit merchants 
activities they imported rum, which they 
as retail. The bulk of the rum wa 
houses, and was considerably of a strength overproof. In 
October, 1917, the Admiralty requisitioned a part of the 


respondents’ stock, for which a sum of £10,315 1s. 4d. was paid 


on account in May, 1918. The respondents, who were not 
satisfied with the amount they were receiving from the 
Admiralty, in respect of the purchase price of the requisitioned 
rum, preferred a claim in the War Compensation Court. 
That court awarded the respondtnts a total sum of 


£15,624 lls. 4}d. in respect of the purchase price of the 
requisitioned rum, and the Admiralty in pursuance of the 
judgment of the War Compensation Court paid to the 
respondents the balance of £5,309 10s. in January, 1922. 
An additional assessment to excess profits duty Was made on 
the respondents in the sum of £4,247 for the accounting period 
ended 30th October, 1918, under the provisions of Pt. III of 
the Finance (No. 2) Act, 1915. Now, s. 38 (1) of the above 
Act of 1915 provided that “‘ there shall be charged, levied and 
paid on the amount by which the profits arising from any trade 
or business to which this Part (III) of this Act applies, 
exceeded by more than £2(0 the pre-war standard of profits 
. a duty (in this Act referred to as ‘ excess profits duty ’) 
of an amount equal to fifty per cent. of that excess.” The 
respondents in the above-mentioned case contended that the 
above sum of £5,509 10s. was not liable in any way to excess 
profits duty, inasmuch as it was not a receipt of their trade, 
nor a profit arising from their trade or business. As regards 
the balance of £10,315 1s. 4d., excess profits duty had been 
paid thereon by the respondents, but although the respondents 
had not appealed against this assessment, they nevertheless 
did not admit that that sum had been rightly included in their 
The Court of Appeal, in determining that 


assessable profits 
able to excess profits duty, appeared 


the above sum was uss« 
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to have been guided to a large extent by the comparatively 
recent decision of the Court of Appeal in Martin v. Lowry, 
12 T.L.R. 235, where it was held that a person whose ordinary 


busin¢ was that of an agricultural machinery merchant was 
liab'e to a sment under Sched. D in respect of the 
profits of an isolated busin: transaction, which had no 


relation whatever to the business which he ordinarily carried 


on, the transaction in question being the purchase of a 
gigant consignment of yovernment linen, and the sale of it to 
numerous purchasers by organizing a vast activity for that 


purpose. It is also important to note that in the Newcastle 
Breweries Case. the ( ourt of Appeal di approved of the deci ion 
given by the Court of Appeal of the Irish Free State in Guinness 


Son & C% Ltd \ Commissioners of I R 1923 2 ] R 186 
In that case, stocks of barley had been requisitioned by the 
Royal Com: ion on Wheat Supplies and disposed of in 


circumstat to the appellants 
ul acquired the stock for brewing 
of \ppeal however, held that these 


ce they could not be regarded as 


which resuited na proht 
who were brewer ind h 
purpose The !rish Con 


pront were not assessable 


annual profits and gai irising from the trade and business 
of the app | ant 1 he Iri nh 4 ourt ¢ f App al appear to have 
misdirected themselves on the law ipplying to the facts in 
the Guinness Case the principle of the decision of the House of 
Lords in Gle nhog Union Fire lay ¢ Ltd. v. Commissioners 
of 1.R., 1922, S.A H.L.) 112. In the latter case, a fireclay 
company, whose busine consisted in mining for fireclay, 
had beer pa dasu I money by a railway company 4s com 
pensation in respect « f the fireclay in an area reserved by the 


railway comp contained in the Railway 


ane 
+ }S4P { 1 + 


inder powers 


Clause of their line. The House of 
Lords held that no es profits duty was payable, since the 
sum Im questior had been paid to the firec lay company 4 
consideration for a capital asset which had been rendered 
unavailable for the purpos of its business. Glenboiq’s Case, 
therefore, is to be distinguished from such cases as the Guinnes 

Case and the Newcastle Breweries Case, inasmuch as in the 
former case the Lie Wa of a sp tal asset. and the monev 
received wa capita But t Newcastle Breweries Case 


it could not be pea pointe d out, that the 


Admiralty, in taking the rum, had sterilized the company 
business or any part of it. The rum was intended to be sold 
at some time in the carr g on of that busine Its requ 
tion caused it to be dealt with rather sooner than later, but 
that did not prevent the company from still carrying on 
trade, and the rum would in time be replaced Both the run 
and the sum paid for it were, therefore, to be regarded as being 


in the nature of circulating capita 


S I 


The Export of “ 


Sik 


the Chantry House.” 


HeENRY Siesser ha 


cirected tothe First Commis 


asked a question in Parliament, 
ioner of Works, as tothe demolition 
of certain ancient buildings, the export of the material used in 
their construction and their re-ere¢ tion (or the erection of a 
similar building from such material, if casuistry does not 
recognise identity) in America. Under the Ancient Monuments 
Consolidation and Amendment Act, 1913, 
of Works have jurisdiction, if advised by the Ancient Monu 
ments Board, that a particular monument is in danger of 
demolition or destruction, to make a ‘ preservation order,” 
under s. 6, forbidding any sort of tampering with it. Such 
an order is temporary only, being in force for a maximum of 
eighteen months, after which it must be confirmed by Act 
of Section 6, however, is not applicable to a 
structure occupied as a dwelling-house, otherwise than by a 
mere caretaker. So long therefore as a picturesque old 
half-timber or Tudor house is inhabitated by owner, servant 
other than caretaker, or tenant, the Commissioners have no 
jurisdiction, though their powers would presumably arise 
directly the house was vacated for the purposes of the demolition. 
Perhaps a nice ion might be raised if, to exclude such 


the Commissioners 


Parliament. 


que at 








T 


| jurisdiction, the owner slept in one wing while his contractors 


demolished the other. As a practical matter, however, the 
fact that the owner would have to be compensated for the 
loss of his rights under the confirming Act, combined with the 
stern veto of the Treasury on avoidable expense, may have 
caused the Commissioners to hesitate, for an order not followed 
by an Act would be both useless and irritating. The Board 
will therefore probably continue to refrain from using their 
powers under s. 6, at least in respect of substantial buildings, 
until they know that the Government will ratify them, 
which again may depend upon public opinion acting through 
members of Parliament. The powers under the Act of 1913 
are no doubt useful in reserve, but, unless any have been made 
recently, the only preservation order on record has been made 
against a lady resident in Scotland, in respect of a stone carved 
Roman deities found on her estate near Edinburgh. 
that she might sell it to an American, she 
was forbidden to allow it to leave the realm. Eventually, 
however, she deed of gift of it to a well-known 
monastery in the Highlands 


with 
On the suggestion 


made a 


Intimidation andi Molestation. 

Tue Home Office have addressed to « hief constables through- 
out England and Wales a carefully prepared circular (Cmd. 
2666), explaining the provisions of the law relating to intimida- 
tion and molestation, contained more particularly in the Con- 
Protection of Property Act, 1875, and the 1 rade 
Disputes Act, 1906. After out in full s. 7 of the former 
Act and s. 2 of the Act of 1906 relating to picketing, the 
Home Secretary empha izes the point that all that is made 
lawful by the later enactment is picketing for the purpose 
of peacefully obtaining or communicating information, or of 
peacefully persuading any person to work or abstain from 


spiracy and 
ett y 


working, and that the offences described in s. 7 of the 1875 
Act remain criminal offence Whilst the only effect of s. 2 
of the Act of 1906 is that “ attending at or near a house or 


place ’’ is not criminal if it is done merely for the purpose of 
peacefully obtaining or information, or of 
peacefully persuading any person to work or abstain from 
working ; it remains a criminal offence under the Act of 1875 
if it ; | these peaceful purposes, and is carried on 
for the purposes of compulsion. This important circular, in 
addition to giving a lucid statement of the law relating to 
picketing as it stands to-day, appropriately sums up the duty 
of the police in the case of strikes, and states: “‘ On the one 
hand workmen have the fullest right, after due notice, to refuse 
to work ; they have the right peacefully to persuade 
other workmen to do the same Even if they break 
their contracts by stopping work without notice it is, except 
in the cases provided for in ss. 4 and 5 of the Conspiracy and 
Protection of Property Act, 1875, and s. 31 of the Electricity 
(Supply) Act, 1919, a matter of civil justice and does not 
concern the police. On the other hand, the police are bound 
to maintain order, to prevent riots and damage to property, 
and to protect from violence and molestation workmen who 
voluntarily continue to work or are willing to work. It is 
essential, therefore that in dealing with pickets they should 
observe the distinction between proceedings which are lawful 
and those which are unlawful and that in any future dispute, 
in which the country may become involved, they should 
take all possible steps, so far as their resources will permit, 
to repress any proceedings on the part even of properly 
constituted pickets, which pass beyond peaceful persuasion 
and assume any form of compulsion.” The conduct of the 
police force during the course of the general strike has been a 
matter of general satisfaction and of special comment in the 
foreign press. This, coupled with the calm good sense of the 
general body of strikers, and the fortitude of a law-abiding 
public, was the admiration of the whole world. At the same 
time, such a summary of the existing law as the circular 
contains should prove useful to police and public alike. 
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Taxation of Income from Foreign 
Trusts. 


A Decision of considerable importance to persons in receipt 
of the income arising from foreign trusts was recently delivered 
by the Court of Appeal in Archer-Shee v. Baker (Inspector of 
Taxes), Times, 22nd May, 1926. 

In that case under the will of an American citizen who had 
resided and died in the United States, the appellant’s wife 
became entitled to receive the income of an American trust 
fund consisting of foreign government securities, stocks and 
shares. It appeared that the trustees of the fund, after setting 
aside such sums as they thought necessary to meet the income 
tax and other disbursements entailed by American law, and 
their own costs and charges, paid the balance to the order of 
the appellant’s wife. The main questions that were raised 
were whether these sums were taxable, and, if so, under what 
provisions in the Income Tax Acts. 

Now, according to Case IV of Sched. D, tax under that 
schedule is chargeable in respect of “income arising from 
securities out of the United Kingdom, except such income as is 
charged under Schedule C,” and under Case V of that schedule, 
tax is chargeable in respect of “ income arising from posses- 
sions out of the United Kingdom.” Rule 1 of the rules 
applicable to Case V of Schedule D provides for a tax in respect 
of income arising from “ stocks, shares or rents in any place 
out of the United Kingdom,” while r. 2 of the rules applicable 
to the same case provides for a tax in respect of income arising 
from “ possessions out of the United Kingdom, other than 
stocks, shares or rents.’”’ From a consideration of the rules 
applicable to Case IV and Case V of Schedule D, it is clear 
that three different kinds of sources of income arising out of 
the United Kingdom, are taxed, viz., (a) securities under 
Case IV; (b) “ stocks, shares and rents’? under Rule 1 of 
Case V; and (c) “ possessions other than stocks, shares and 
rents under Rule 2 of Case 5.” 

As far as the meaning of “ securities’ for the purpose of 
Case IV is concerned, reference should be made to the decision 
of the House of Lords in Singer v. Williams, 1921, 1 A.C. 41. 
In that case it was held that shares in a foreign trading com- 
pany were foreign possessions within Case V of Schedule D 
(under s. 100 of the Income Tax Act, 1842), and were not 
foreign securities within Case IV of that schedule. In his 
judgment (ib., at p. 49), Viscount Cave said: ‘‘ The normal 
meaning of the word ‘ securities’ is not open to doubt. The 
word denotes a debt or claim, the payment of which is in some 
way secured. The security would generally consist of a right 
to resort to some fund or property for payment, but I am not 
prepared to say that other forms of security (such as personal 
guarantee) are excluded. In each case, however, where the 
word is used in its normal sense, some form of secured liability 
is postulated. No doubt the meaning of the word may be 
enlarged by an interpretation clause contained in a statute 

. or the context may show . that the word is used to 
denote, in addition to securities in the ordinary sense, other 
investments such as stocks or shares. But in the absence of 
any such aid to interpretation, I think it is clear that the 
word ‘securities’ must be construed in the sense above 
defined, and accordingly does not include shares or stocks 
in a company... The context,...so far as it goes 
is in favour of the view that the shares of a foreign company 
are not ‘securities’ within the meaning of Case IV, and 
accordingly fall within Case V. This was so decided in 
Bartholomay Brewery Co. v. Wyatt, 1895, 2 K.B. 499, where 
Wright, J., said that ‘ shares in a company are not securities, 
but portions of its capital.’ ” 

Applying the above principle laid down in Singer v. 
Williams, the Court of Appeal held that the income accruing 
to the appellant’s wife from the foreign government securities, 

stocks and shares, did not accordingly come within the pro- 
visions of Case IV of Sched. 7. Was it then taxable under 


r. 1 of Case V as income arising from stocks, shares or rents 
in any place out of the United Kingdom? The Court of 
Appeal, however, held that this rule also did not apply, on the 
ground, as we understand the reason for this decision, that the 
appellant’s wife was not entitled to any of these stocks, shares 
or securities, nor to the dividends therefrom, in specie, being 
merely entitled to the balance that the trustees, after making 
the necessary deductions, thought fit to set aside for her 
benefit, it being also for them to determine whether any 
moneys received were capital or income. Reference on this 
point may be made to Lord Sudeley v. A.-G., 1897, A.C. 11. 
In that case, where a testator had given, inter alia, one-fourth 
of his residuary realty and personal estate to his wife, such 
estate including mortgages on real property, it was held that 
the wife was not entitled to one-fourth or any part of the 
mortgages in specie, but was merely entitled to require her 
husband’s executors to administer his personal estate and to 
receive from them one-fourth part of the clear residue. As 
Lord Hatssury put it (ib., at p. 15): “ It is idle to use such 
phrases as your lordships have heard—that this was what the 
person was ‘entitled to ’—that she had an ‘ interest’ in this 
estate. All those phrases are perfectly true in a general way 
of speaking, but are not applicable to the particular discussion 

unless you establish as the starting point the proposition 
that the thing the legatee was entitled to was the actual 
mortgage itself, so that the New Zealand mortgage—the 
foreign asset—was the thing that was to be administered. 
When one looks at it accurately, that is an entire mistake. 
The thing that the legatee was entitled to was one-fourth 
share of a residuary estate, consisting, it may be, of many 
things . . . It is uncertain until the residuary estate has been 
ascertained of what it will consist. It may consist of many 
things—it may consist of only a sum of money—and until 
that has been ascertained, the actual right capable of instant 
assertion does not exist.”’ 

Although the Court of Appeal held in Archer-Shee v. Baker 
that the income from the American trust fund was assessable 
under neither Case IV nor r. I of Case V, they nevertheless 
held that it was assessable under the sweeping provisions of 
r. II of Case V, as being income arising from possessions 
out of the United Kingdom—other than stocks, shares or 
rents. 

With regard to the meaning of “ possessions ” the case of 
Colquhoun v. Brooks, 1889, 14 A.C. 493, would appear to be 
a leading authority. In that case it was held that the profits 
of a trade carried on abroad by a person resident in this 
country was an income arising from “ possessions” out of the 
United Kingdom, within Case V of Sched. D, in s. 100 of 
the Act, 5 & 6 Vict., c. 35. In his judgment (i., at p. 516), 
Lord MacNaGuTen said: “ The word ‘ possessions’ is not a 
technical word. It seems to me that it is the widest and most 
comprehensive word that could be used. Why, for instance, 
should not ‘ possessions in Ireland’ mean everything, every 
source of income that the person chargeable has in Ireland, 
whatever it may be ? Why should not ‘ profits from posses- 
sions out of Great Britain’ mean profits from every 
source of income abroad? I use the expression ‘source of 
income’ because it is as a source of income that the Act 
contemplates and deals with property, and everything else 
that a person chargeable under the Act may have.” The 
principle of Colquhoun v. Brooks was later applied in Foulsham 
v. Pickles, 1925, A.C. 458, where the House of Lords considered 
that the word “ possession” would include an employment 
which was a source of income. In his judgment (1b. at p. 462, 
463) Viscount Cave said: “It was decided by this House 
in Colquhoun v. Brooks that a trade carried on wholly in 
Australia was such a possession, and accordingly that a person 
resident in the United Kingdom was a able to tax in 
respect of so much of his share of the profits of that trade as 
had been remitted to this country ; and it appears to me that 
the reasoning which led the learned lords who heard that case 
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to their decision applies not only to a trade but to each of the 


other sources of income whichin pira. (1) (a) to Sched. D. are 
coupled with trades, that is to say, to a profession employment 
or vocation This conclusion appears to me to apply to 
an employment out of the United Kingdom, which (like a 
trade) is a source of income and I do not doubt that (to 


take two simple instances) a doctor residing in England and 
practising in France only, or a mining engineer having a 
residence here and wholly employed by a Spanish mining 
company In Spain, might be held to have a foreign possession 
and to be a able under Case V."’ Where tax is payable 
under r. 2 of Case V of Sched. D, it is by virtue of that rule 
to be “computed on the full amount of the actual sums 
annually received in the United Kingdom from remittances 
vayable in the United Kingdom or from property imported, 
or from money or value so received on credit or on account in 
f any such remittances, property money or value 
brought or to be brought into the United Kingdom, on an 
average of the three preceding years as directed in Case I, 


respect o 


without any deductions or abatement other than is therein 
allowed.” The Court of Appeal accordingly directed in 
Archer-Shee v. Baker that the tax was only chargeable in 
respect of the sums annually remitted to and payable in the 
United Kingdon 

In conclusion, it might be as well to mention that the 
appellant in the above case was chargeable with payment of 
the tax by reason of r. 16 proviso (1) of the General Rules 
to the Income Tax Act, 1918, that rule providing that “A 
married woman acting as a sole trader or being entitled to 
any property or profits to her separate use shall be assessable 
and chargeable to tax as if she were sole and unmarried, 
provided that (1) the profits of a married woman living with 
her husband shall be deemed to be the profits of the husband 
and shall be assessed and charged in his name and not in 


her name or the name of her trustee. “ 





The Amendment of the 
~ " 
Companies Acts. 
Tue report of the Company Law Amendment Committee is 
a reminder that the Act of 1908, although perhaps, with its 
amending Acts, “ fulfilling its object in a highly satisfactory 
manner "’ (Report, p. 4), requires further amendment in several 
direction The case of The City E 
( h 107, deali uv with a le of well over a million pound 9 


quitable Company, 1925, 
points to the need in no uncertain manner. The loss was due 
to the frauds of G. L. Bevan, the managing director, and it 
was held that neither his co-directors nor the auditors were 


liable to the shareholders. In effect, the latter might just 
as well have handed their money to Bevan without security, 
in reliance on his hone ty alo e, and, for them at least, the 
whole expensive machinery of the ( ompanies Acts was 


absolutely usele 

Undoubtedly their chief defect, now as ever, is the possibility 
of abuse of their machinery by rogues who either pro note com- 
panies to take over worthless or highly speculative property 
at a vastly inflated value and ther induce the public to buy 
hares in them by misrepresentation, or acquire shares at a 
low price in companies already registered and sell them at a 


high one by similar 1 ean Setting aside the vast losses to 
the public caused by Hupson, “the Railway King and 
ALBERT GRANT (né GOTTHEIMER), mention need only be made 


of the names of Janez BaLrour, Wurraker Wricut and 


BorroM.Ley as landmarks on the shareholders’ road to ruin. 
The total loss caused by these men, largely out of the pockets 
of small investors (ALbert Grant and Japez BaLrour 
specializing in appeals to them), must have run into scores 
of million Moralists talk of the virtue of thrift, but these 
lorses of the thrifty, in blazing contrast to the personal 
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extravagance of the men who took their money, afford a sorry 
object-lesson, both to the moralist and the lawyer. 

lc is, of course, true that, at long last, Nemesis has overtaken 
the big offenders, and Jabez BALFour, BOTTOMLEY, WHITAKER 
Wricut and Bevan all received sentences of penal servitude. 

sut while justice was pursuing with lame foot, they were, as 
wealthy and respectable financiers, obtaining money in 
millions from the investing public long after they knew that 
their groups of comparies were insolvent. 

And herein lies the key to dealing with the problem of the 
big swindler promoters and their numerous imitators on the 
smaller scale. If each company which was virtually the 
puppet of such men, had every year exhibited a balance-sheet 
giving a true and correct view of the state of its affairs, the eyes 
both of the public and the shareholders would have been 
opened in good time, and losses would have been on a small 
scale instead of the grand one. Sut notoriously jn the above 
cases the offenders for years issued false balance-sheets, which, 
duly certified by respectable chartered accountants as 
‘ exhibiting a true and correct view of the company’s affairs ”’ 
within s. 113 (2) (6) of the Act of 1908, were nevertheless mere 
tissues of lies. And as such they deceived the public into 
throwing millions of pounds of good money after bad. 

In a few cases the auditors had been privy to the frauds. 
When this happens they are fully liable civilly for losses which 
may occur as the result of faith in their report and are 
criminally liable in conspiracy. It is hard to see what more 
could be asked of the law in such circumstances, though the 
requirement of a change of auditors every year might render 
successive false balance-sheets impossible if their falsity 
could not be concealed from honest auditors. 

In the great majority of such cases, however, auditors have 
given their certificates honestly, and, since they must not take 
a single cash balance or disbursement on trust, but have to 
verify every figure, this can only be done in one way, by 
fraudulent over-value of stock. Thus, WHITAKER WRIGHT 
showed the assets of an insolvent company to be worth 
£400,000. Obviously, a balance-sheet in which the value 
of the assets is inflated a hundred-fold is, in the words of the 
classic resolution, “ useless, dangerous, and ought to be 
abolished.” 

So long, however, as.the law laid down in Re Kingston 
Cotton Mill Co., No. 2, 1896, 2 Ch. 279, remains unchanged, 
shareholders cannot treat balance-sheets audited by respec- 
table firms as any protection from fraud by a company’s 
officers or servants. In that case a managing director, “a 
person of high reputation and acknowledged competence,’’ 
as found by the judges, had grossly and fraudulently inflated 
stock values for several years. It was held by the Court of 
Appeal, reversing VauGHaN-WILLIAMS, J., that the auditors 
were entitled to accept stock values blindly from a managing 
director (if apparently a respectable person), and that although 
it was conceded, as found by VaugHan-WILLIAMs, J. (see 
1896, 1 Ch. 331, at p. 350), that, if the auditors had added 
to the stock-in-trade at the beginning of any year the pur- 
chases of raw material in that year, and had deducted 
therefrom the sales, they must have seen that the statement 
of the stocx-in-trade at the end of the year was so remarkable 
as to call for explanation. 

Thus shareholders cannot yet rely on the ordinary audit. 
The criticism may, therefore, perhaps be made that the 
committee, in their finding that the law as it stands with regard 
to the powers and duties of auditors is satisfactory, are 
somewhat easily pleased. Obviously, it is no part of an 
auditor's duty to take stock, and in the cases of some of the 
great retail firms and “ holding companies,”’ probably no one 
man would be competent todoso. But between the impossible 
alternative of auditors taking stock, and the useless one of 
their accepting stock values as sacrosanct from a person whose 
every interest may be to inflate them, there should surely be a 
reasonable via media. Independent valuation of stock would 
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no doubt involve expense, but a worthless audit is dear at 
any price. Shareholders might perhaps be content with the 
present system and take their chances of the director’s 
honesty, and in ninety-nine cases out of a hundred they would 
no doubt be justified; but at least the requirement should 
be made of a clear statement of the names of persons responsible 
for stock values, coupled with the further statement that such 
values had been accepted by the auditors without any sort of 
test. The allusions to the respectability of the directorate 
in the Kingston and other cases are deplorable, and judges 
should make it plain that this factor should not influence 
an auditor one iota. Indeed, a cynic might say, having regard 
to the Jabez Balfour, Whitaker Wright and Bevan fiascos, 
that the converse should be the rule, and the greater the 
respectability, the more urgent the need of suspicion. 

The case of Bevan has moved the committee to a recom- 
mendation on p. 20, which should have the hearty concurrence 
of every shareholder. Articles of Association are settled on 
behalf of company promoters and prospective directors, and 
a “ common form ” has crept in exempting both directors and 
auditors from liability for loss unless caused by their own 
wilful default—thus, giving them a charter of negligence. 
A director, and still more an auditor, who is unwilling to 
be responsible for his own negligence is not fit for office, 
and the committee recommend that such an article should 
be declared void by statute. In Bevan’s Case, supra, negligence 
was imputed to and found against several directors and the 
auditors, but they rode off from liability on the article in 
question. This reform, it may be added, would still leave 
the somewhat easy standard of diligence of Dovey v. Cory, 
1901, A. C. 477, intact. 

Dishonest share-hawking is considered pp. 48-51 in a 
paragraph of interest in view of certain recent press exposures. 
The suggestion has previously been made in these pages (p. 576), 
that the house to house practitioners should at least be re- 
quired to take out licences; the committee more robustly 
recommead that their business should be forbidden altogether. 
Genuine appeals are sometimes made by circulars inviting 
subscription, so the remedy for abuse suggested is less drastic. 
It consists of a statutory requirement of explicit state- 
ment as to the affairs of the company the shares of which 
are offered under eight specific heads. There is a similar 
recommendation for disclosure in respect of “ offers for sale,” 
now made to avoid the statutory requirements of a prospectus. 
Thus the vendor of worthless shares will be, so far as possible, 
tied down to hard facts, which his fictions cannot disguise. 

The extraordinary difficulties in the prosecution of 
WuitaAkeR Wricut may be remembered after the then 
law officers of the Crown had declined to move. Its inception 
was really due to the determination and tenacity of one man, 
and the facts and law are stated in Re London and Globe 
Corporation, 1903, 1 Ch. 728. The committee makes recom- 
mendations (pp. 26-8), to facilitate prosecutions in proper 
cases, and that the costs shall be borne, wholly or partially, 
out of money provided by Parliament. At least one other 
swindler on the grand scale escaped well-merited punishment, 
and the recommendation should be adopted without delay. 

The abuse of the convenient system of the floating charge 
by persons in control of companies is dealt with on p. 29, 
and the case of an undischarged bankrupt using a company 
as an alias on p. 24. 

The prevention of fraud is by far the most important need 
in reform, and, very rightly, the report is mainly directed 
to it. There are, however, some useful minor suggestions, 
among which may be mentioned the abolition of the need for 
two meetings for a special resolution (p. 15), a limit of 10 per 
cent. for underwriting commission (p.19), and relief from the 
undue burdens of fiscal duties (pp. 9, 42). 

The recommendations of the committee are too reasonable 
to be shelved, and an amending, and, if possible, a consolidating 
Act (see p. 5), should be an early charge on the time of 
Parliament. 
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Law of Property (Amendment) Bill: 
Further Amendments. 


THE Commons made a few further amendments to the 
L.P. (Amend.) Bill on Thursday of last week, before giving it 
a third reading. We should like to draw attention to two of 
these :— 

(1) A drafting alteration designed to make clearer the 
objects and effect of the proviso was introduced into the 
amendment (see p. 639, supra) of s. 140 (2) of the L.P.A., 1925. 
The words “and the notice to quit shall have effect 
accordingly,” at the end of the proviso have been made to 
give way to the words, “and such acceptance shall have 
effect as if it were the acceptance of a notice to quit to which 
paragraph (d) sub-section (7) of Section 12 of the said Act 
applies.” 

(2) The other amendment discloses a striking triumph for 
the Yorkshire Registries and obviously won through the 
persistence of the Yorkshire members of Parliament. 

By s. 10 (6) of the L.C.A., 1925, as it now stands, registration 
of certain land charges may be effected in the appropriate 
manner within any of the three Ridings, and such registration 
duly made is sufficient as regards those charges in place of 
registration under the L.C.A., and takes effect as if it were 
registration under such Act. The result is to allow registration 
of these charges either in Yorkshire or in London. This, of 
course, involves a double search for the same thing, and a 
certain amount of confusion is the natural result. 

Tosimplify matters, the following amendment was adopted:— 
that for s-s. (6) of s. 10 of the L.C.A., 1925, the following 
sub-section should be substituted: “‘ In the case of a general 
equitable charge, restrictive covenant, equitable easement, 
estate contract affecting land within any of the three Ridings, 
and in the case of any other land charge (not being a local 
land charge) created by a document which shows on the face 
of it that the charge affects land in any of these Ridings, 
registration shall be effected in the prescribed manner in the 
appropriate local Deeds Registry in place of the Deeds 
Registry.” 

It will be observed that only certain land charges are 
within this provision, and these must be such as are created 
by a document which shows on the face of it that they affect 
land in any of the three Ridings. 

In order to preserve the validity of the very few entries 
which have already been made under the sub-section as it 
stands in the L.P.A., 1925, cl. 7 of the Amending Bill has been 
further amended to ensure that its provisions “ shall have effect 
without prejudice to any title acquired by a purchaser or any 
registration effecte d before the commencement of this Act.” 

Now that the Royal Assent has been given tothe Amending 
Bill, the first chapter, entitled : ‘‘ Urgent Amendments to the 
Birkenhead Legislation’ has been written 








A Conveyancer’s Diary. 


An interesting point of considerable practical importance 
is raised by “‘ Another Conveyancer. The 


Land Held question briefly put 1s this: Where an heir 
Subject to as the result of an intestacy occurring before 
Dower. 1926 holds land for an estate in fee simple 


subject to a widow's dower and such dower 
has not been assigned to the widow by metes and bounds, 
what is the position of the heir ? (i) Is he co-trustee for 


| sale with the widow of land held in undivided shares ? 


(ii) Is he a tenant for life within the meaning of s. 1 (1) (v) 
of the S.L.A., 1925? Or (iii) is he a person absolutely and 


beneficially entitled—a tenant in fee simple with the legal 


estate vested in him ? 
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It may be pointed out at the outset that the matter is one 
of some diffi ulty, and that different views have been « xpres sed 
and not without authority, upon the subject. 

In reply to Q. 312 (p. 647 ), of our “ 
opinion was given that the L.P.A., 1925, Ist sched., 


Points in Practice,” the 
Pt. IV, 
para. 1, applied in the circumstances, heir 
holding upon trust for sale. The argument urged in support 
of this is in effect thi Thomas, 1909, 
1 Ch. 712, shows that a widow is in equity entitled to a share 
in the land, and para. 1, supra, provides that where im- 
mediately before 1926 land was held “ at law or in equity ” 


the widow and the 


view Williams v. 


in undivided shares vested in possession, such land is to be held 
on trust for sale. The vulnerable part of this argument is, 
however, the conclusion drawn from Walliams Thomas, 


supra, that the widow has a “ share ”’ in the land 


The action in Williams v. Thomas. 
menced in 1907, was one for the assignment of her dower by a 


supra, which was com- 


widow in the real estate of her husband who had died in 1885. 
necessary to consider the 
position of a doweress both at law and in equity. At law,” 
said Cozens Hardy, M.R. (2b. on p. 720), °° the doweress was 
ignment of dower 


For the purposes of the action it was 


entitled under Magna Charta to have an as 
by metes and bounds within forty days after her husband’s 
death had no right of entry upon 
and no estate in any part of the intestate’s land, but after 


Until such assignment she 


assignment she became tenant in dower of the portion 
assigned.”’ After pointing out how inconvenient the pro- 


cedure adopted by the Common Law Courts in the matter 
was, the learned Master of the Rolls went on to describe how 
Courts of Equity had interfered and had enlarged the widow's 
rights. ‘“‘ They gave her one-third of the rents and profits 
from the intestate’s death until assignment of dower, and they 
granted an account of such rents and profits .” This 
remark, at first sight, appears to indicate that the widow 
before assignment is a person entitled to a third share of the 
rents and profits of the land ; but on p. 722 
particularly described in these “The position of a 
doweress before In a qualified 
sense she may be regarded as a co-owner with the co-heirs of 
the rents and profits during her life or until assignment ; 
and just as co-owners may undoubtedly bring an action for 
partition, although they may have been for fifty years content 
to remain co-owners without partition, so I think the doweress 


her position is more 
words ° 


assignment anomalous. 


may maintain her action in the circumstances of the present 
The analogy between an action for partition or for the 
signment of 


case, 
ascertainment of boundaries and an action for a 
dower seems to be close.” 

Hardy, 
but 


It is reasonably clear from these words that Cozen 
M.R., considered the widow’s position analogous to, not 
actually to be, that of a co-owner. 

Words to the effect are used by Fletcher Moulton, 
L.J., in the same case (on p. 726): “ If I am right,” he said, 
“in my view of the action for assignment of dower, it is more 
closely akin to @ partition action between two tenants in 
common than to any action to enforce a possessory title. By 
such a partition action @ person acquires @ separate and 
exclusive title to certain specific lands which he had 
before, but which he had the right to obtain. The analogy 


same 


rot 


between this and the action for assignment of dower is 
obvious, though of course the rights are not identical.” 
The remarks of Buckley, L.J., in the same case are, if 


anything, directly adverse to the widow's claim to a share 
in the land. After pointing out, on p. 731, the resemblance 
between an action for partition and the action of a doweress 
to have her dower assigned, the learned Lord Justice declares 
that “the heir is not, and until after assignment of dower, 
cannot be in possession adversely to the doweress, for the 
doweress is not a person who, except by way of action to 
assign dower, is entitled to possession of the estale or any 
part of the estate out of which she is dowable.” 




















— Such’a concert of opinion seems to us effectively to meet 
the argument that in the case before us the widow and the 
heir hold upon trust for sale under the L.P.A., 1925, 1st Sched 
Pt. IV. 

We may now proceed to consider the second suggestion, 
namely, that the land is subject to a settlement within s. 1 (1) (\) 


of the 8.L.A., 1925. This much-discussed section of the 
S.L.A. makes into a settlement any deed, Act of Parliament 
or other instrument, “‘ whether made or passed before or after 
ist January, 1926, by virtue of which any land stands after 
1925 for the time being charged “ with the payment of any 
rent-charge for the life of any person . . . or of any capital, 
annual or periodical sums for the portion, advancement, 
maintenance, or otherwise for the benefit of any persons . . .” 
Can unassigned dower be properly described as any “sums” 
charged by an instrument upon the deceased husband's 
realty ? It is submitted that it cannot. Although the position 
is very closely analogous to the cases referred to in s. 1 (1) (v) 
it seems clear to us that our case is not within the section. 

If, however, the heir is an infant, there is a settlement under 
s. 1 (1) (ii), and (2) and the land is settled landy s.2. The 
doweress’ interest is deemed to be comprised in the subject 
of the settlement, and coming to the doweress under or by 
1 (3). If, further, at any time 
during the subsistence of the doweress’ interest, the heir 
has been an infant, the land is deemed to be settled land; and 
the settlement constituted by the former infancy (which 
included the doweress’ interest) is deemed to be subsisting, 
under s. 3. 

The result is that we are forced to conclude that the heir’s 
position in the circumstances under consideration, is left 
untouched by the new S.L.A., provided, of course, he is 
not an infant when s. 1 (3) of the Act would apply, or has 
not been an infant at any time during the continuance of the 
doweress’ interest, when s. 3 would apply. Our opinion, 
therefore, is that the heir continues to have the legal estate 
in fee simple vested in him, and can deal with the same as 
absolute owner with the widow’s concurrence. 

It is a peculiar thing that, whilst special provision is made 
in the S.L.A.,s.1(3) for the cases where an infant is entitled 
to land (a) subject to a subsisting right to dower, and (b) where 
dower has been assigned by metes and bounds, there is no 
express provision for such cases where the heir is not an 
infant, although in framing s-s. (3), it was deemed necessary 
expressly to declare that unassigned dower should be deemed 
to be “an interest comprised in the subject of the settle- 
ment and coming to the doweress under or by virtue of the 
settlement.” 


Lendloré and Tenant Notebook. 


A DECISION of great importance to landlords of houses which 
fall within the provisions of the Housing 


virtue of the settlement: s. 





Notice of Acts has recently been delivered by a 
Disrepair to Divisional Court (consisting of Mackinnon 
Landlo:d under and Finlay, JJ.) in Fisher v. Walters, 70 
the Hous.ng Sox. J. 710. The main points raised in this 
Acts. case was whether it is necessary in order to 


make a landlord liable for disrepair under the 
implied statutory conditions and undertakings on his part 
created by the Housing Acts, that the landlord should be given 
notice of the disrepair. The facts in Fisher v. Walters were 
shortly as follows: The plaintiff had been the tenant for a 
period of about fifteen years of premises, falling within the 
provisions of the Housing Acts, which had been erected some 
fifty years. In 1912 a portion of the ceiling fell and was 
repaired. In 1925, the same ceiling fell again, and damaged 
the tenant’s furniture. Before the ceiling fell, the tenant 
saw no sign of its giving way, and so he had no opportunity of 
giving, and did not in fact give, any notice to the landlord 
of any want of repair. 
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Now, s. 14 of the Housing Act, 1909, provides that: “In 
any contract made after the passing of this Act for letting 
for habitation a house or part of a house at a rent not exceeding 
(a) in the case of a house situate in the Administrative County 
of London, forty pounds . there shall be implied a con- 
dition that the house is at the commencement of the holding 
in all respects reasonably fit for human habitation, but the 
condition aforesaid shall not be implied where a house or part 
of a house is let for a term of not less than three years upon the 
terms that it is to be put by the lessee into a condition reason- 
ably fit for occupation, and the lease is not determinable 
at the option of either party before the expiration of that 
term”; and s. 15 (1) of the Act provides that s. 14 “ shall 
as respects contracts to which that section applies, take effect 
as if the condition implied by that section included an under- 
taking that the house shall during the holding be kept by the 
landlord in all respects reasonably fit for human habitation.” 
[These provisions, it may be incidentally noted, have now 
been repealed and re-enacted with some slight modifications 
by s. 1 of the Housing Act, 1925.] The effect of s. 15 is 
therefore to introduce an implied agreement on the part of 
the landlord to keep the premises during the tenancy in a 
reasonably fit state for human habitation. It is necessary, 
perhaps, before examining the grounds of the judgment of 
the Divisional Court in Fisher v. Walters to refer to another 
statutory provision contained in the Act of 1909, viz.: s-s. (2) 
of s. 15, whereby “ the landlord or the local authority, or any 
person authorized by him or them in writing, may at reasonable 
times of the day, on giving twenty-four hours’ notice in writing 
to the tenant or occupier, enter any house premises or buildings 
to which this section applies, for the purpose of viewing the 
state and condition thereof.” 

What is the liability of a landlord in general on an express 
covenant to repair, apart from any consideration of the effect 
of the Housing Acts? The general principle may shortly be 
stated as being, that a landlord cannot be made liable on an 
express covenant to repair unless he has had notice of the 
disrepair and a reasonable time has since elapsed in which 
he might have executed the necessary repairs. The latest 
contribution of case law on the point is (Griffin v. Pillet, 
1926, 1 K.B.17. In that case the lease contained a covenant 
to keep in repair the exterior of the demised premises. The 
steps to the front door of the house fell into a state of disrepair 
and the tenant communicated this fact to the landlord. The 
landlord thereupon communicated with the builders, who, 
six days after the letter of the tenant to the landlord, inspected 
the premises and reported thereon. The builders obtained 
an estimate for the work, and a fortnight after the tenant’s 
original letter, the steps were repaired. Two days, however, 
before the steps were repaired, the tenant was injured through 
the defective state of the steps. Wright, J., held that the 
landlord was liable, on the ground that sufficient notice of the 
disrepair had been given to him, and that steps ought to 
have been taken by him, on learning of the dangerous condition 
of the steps, to have the same rendered, at any rate temporarily, 
safe pending the execution of the permanent repairs. 

The ratio decidendi of the cases which have decided that 
notice of disrepair is necessary in order to make the landlord 
liable in his covenant is perhaps to be found in a passage 
from the judgment of CHANNELL, B., in Makin v. Watkinson, 
1870, L.R. 6 Ex. 25, at pp. 27, 28, where the learned Baron is 
reported as having said: ‘ We must . look at the question 
apart from direct authority and upon general principles. 
And, looking at it in this way, Vyse v. Wakefield, 6 M. & W. 
442, is to some extent an authority, for it warrants the 
proposition that, when a covenant would according to the 
letter be an unreasonable one, words not inconsistent with 
the words used may be interpolated to give it a reasonable 
construction. This proceeds on the assumption that the 
contracting parties were reasonable men and intended what 
was reasonable Now here repairs are to be done to 





the exterior of the premises, as to which it is just possible 
that the lessor might, by observation, acquire a knowledge 
of their necessity. But the main timbers of the building, 
which must be within its carcase, and the roofs are to be kept 
in repair; and of the repairs required for these, he could 
have no knowledge without notice. He could not enter to 
see the condition of those parts, even though independently 
of his obligation under the covenant, it might be of great 
consequence to him to be acquainted with it. Here, therefore, 
by the rule of common sense, which is supported by the case 
of Vyse v. Wakefield, we ought to import into the covenant 
the condition that he shall have notice of the want of repa'r 
before he can be called on under the covenant to make it 
good.” 

The principle of Makin v. 
followed in many cases, and has been approved by the House 
of Lords in Murphy v. Hurly, 1922, 1 AC. 369. Lord 
Buckmaster, after referring thereto, says, ib., at p. 376: 
“There are a number of authorities that have followed this 
principle, but there are none that affect the central under- 


Watkinson has since been 


lying idea that justice requires as a covenant to repair an 
implication that knowledge possessed by one party, and 
which in the position of the parties could not be possessed 
by the other, must be communicated before proceedings can 
be taken for breach of the covenant.” 

So far we have been examining the position where the 
tenant knows or has the means of knowing of the existence 
of the defect, and does not communicate the existence of 
the defect to the land’ord, who does not know and is 
not in the same position of knowing of the existence of 
any defect. What is to be said, however, of latent defects, 
which are not discovered by either the landlord or the 
tenant / Hugqgall v. McLean, 53 L.T.R. 4, appears to 
deal with this point. In that case, although the jury 
found that the tenant did not know, and had no means 
of knowing, that the drains were defective, whereas the land 
lord did not know, but on the other hand, had the means 
of knowing, that the drains were defective, the landlord was 
nevertheless held by the court not to be liable in the absence 
of notice. 

Huggall v. McLean was considered by the House of Lords 
in Murphy v. Hurly, supra, and though the House did not 
expressly dissent from the actual decision given in the former, 
the comments of the learned members of the House thereon 
are instructive. Thus Lord Buckmaster, 7)., at p. 376: 
‘The case does not appear to have been very fully reported, 
and it is difficult to reconcile the decision with the findings 
of fact on the part of the jury, but it is easy to understand 
the case if it be regarded, as the Master of the Rolls appears to 
have thought it should, as an ordinary case of a covenant to 
repair part of the demised structure that was in fact in occupa 
tion of the tenant.”” Again, Lord Sumner, tb., at +p. 389, 
says: “I think the furthest point to which this rule (7.¢., in 
Makin v. Watkinson) has hitherto been carried is Huqgall v. 
McLean It would appear from the report in 1 T.L.R. 
145, that the Courts felt that it was carrying the rule to its 
extreme limit.”’ 

Before leaving the decision of the House of Lords in Murphy 
v. Hurly, reference should be made to the way in which, after 
a consideration of the authorities, Lord ATKINSON enunciated 
the general principle. “These authorities,’ said Lord 
ArKinson, “establish that the duty of the tenant to give 
notice springs from the spec ial knowledge of the need of 
repairs which his occupancy of the demised premises is 
presumed to give bim, coupled with the state of ignorance of 
that need in which the absence of such occupancy is presumed 
to leave the landlord.”’ It is submitted, therefore, that the 
true test is occupation by the tenant and not the existence or 
absence of a right of entry by the landlord. In support of 
this submission, it is urged that it is an implied and usual 
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covenant in a lease, except when such a covenant is expressly 
excluded, that the lessor shall have a reasonable right of 
entry in the premises in order to ascertain their state of 
repair (Hampshire v. Wickens, 1878, 7 Ch. D. 555). In the 
absence of an express covenant excluding such an implied 


Correspondence. 
Bailey v. Bailey. 


Sir—On p. 175 of the “ Weekly Notes,” of the 5th inst., 
| there is a report of this case, on appeal, from Russell, J., 
and it adds a new terror to me, that after the hearing, before 
Russell, J., the attention of the parties was for the first time 
called to the existence of a Treasury Order, made in December, 
When one turns to the ground for the decision given by the | 1924, which Order is set out at length in the report in the 
Divisional Court, in Fisher v. Walters, to the effect that | “ Weekly Notes.” 
the landlord was liable in respect of his undertaking | Sir Frederick Pollock has said a man may learn the common 
to repair under the Housing Acts, notwithstanding that | law, but he never can learn the statute law, and if, in addition 
the defect was a latent one of which he had no notice, | to the statute law the profession have also to learn Treasury 
one observes that the liability of the landlord in the | Orders, the profession will hardly be worth following, and I 
circumstances appears to be based solely on the considera- | certainly sympathise with the solicitors concerned in the 
tion that the landlord was given a statutory right of entry case, that the hearing before Russell, J., should, according 
on the premises by virtue of (2) of s. 15 of the Housing | to the Court of Appeal, have taken place without the relevant 
Act, 1909, and it is on that ground that Huggall v. McLean | enactments being before him. 
was distinguished by the Divisional Court. If, however, the | The difficulty I find on reading the decision of the Court 
right of entry on the part of the landlord is not the true test, | of Appeal is that I cannot see from the wording of the Order 
but instead—if one goes somewhat deeper—the special | quoted, that the Order extends to the point which was in 
knowledge of the need of repairs which the occupancy of the dispute, and I should be obliged if you could solve my difficulty. 
premises itself gives the tenant, as Lord ATKINsoN put it in | [ cannot see any words in the Order relating to disputes 
Murphy v. Hurly, supra, then it seems that a landlord cannot | between depositors themselves and the dispute in question 
and ought not to be held liable for latent defects of | was between depositors surely. 
which he had no knowledge, at any rate where he could not | Sth June. . E. zs H. 


reasonably be expected to have had such knowledge. E.C.2. 


Otherwise, S aceme, the landlord's position becomes that of [I quite agree with our correspondent’s construction of the 
o- ; ... ., | order, but unfortunately the Court of Appeal took a different 

The matter may be tested again in this way: If it 1s said | view, and by its decision appears to have considerably extended 
thatthe true test of liability depends on the landlord's right | the ambit of the jurisdiction of the registrar in these cases, and 
of entry, it may be answered that such a right does not entitle gave him power to summon all sorts of people hefore him to 
the landlord to enter the premises as and when he pleases. | Goa] with whatever be considers the dispute and between 
He would not, for example, be entitled to enter on the premise’ | whom. The learned Master of the Rolls, in his judgment, 
every day in order to ascertain whether th re were any latent | commented on the difficulty of finding the relevant order. 
defects. Assume, for a that the landlord entered one There were two points raised before Russell, J., and in the 
day and made a reasonable examination of the premises, and | Cours of Appeal, first, whether there was a “ dispute,” and 
that, after he left, a defect which ane hitherto been wen °F | secondly, whether the registrar had jurisdiction to determine 
could not be reasonably exp. ted to have been discovered on | i¢ Russell, J., without knowledge of the Treasury Order, 
such examination — a light asec was obs aad | by the | decided both points in favour of the plaintiff. In the Court 
tenant. is the — A to be belkin tos: wang the | of Appeal the Treasury Order was conclusive on the question 
pias no for a d mang “y ised : ereby, “re with- of jurisdiction, but the court, apart from that Order, decided 
standing the fact that the tenant gave him no notice or | 4.6 that there was a dispute between the Postmaster and the 


rf Oo e ¢ tence of Tt h d epair ¢ t | 1 bn ittec ° 
that the! nd fs ld not be hel ¥ bl F t] , fe . uitted | defendant on the ground that the Postmaster declined to 
le 1€ landiord col ot be held Hable in the circumstances, 


covenant, it is submitted that the les or, although the lease is 
silent on the point, would have the right of entry for the 
purpose of viewing the state of repair. 


an insurer. 


tt] f the DD 1 Court in Fish Walter, | Pay to the defendant the money deposited by the plaintiff, 
re » reasoning ot the IVISIO! ourt in f er V. wllers | 7 . . 7 
yt ld ssn —_ rae oem 3 wees +1 : ; ; +h | and that that being so the registrar had jurisdiction to summon 
wot appear to point to su liability o1 ie part of the | “Gr et - as 

— ep ree guae ; sages ‘* | the plaintiff before him and to make an award binding on 
landlord, since he had the right of entry in order to view the » ’ . 

| her.—Ep., Sol. J.] 

state of repair. | . 

It is submitted, therefore, that the decision in Fisher v. 
Walters is erroneous T 


resemble the findings in //vqqall v. McLean, and the landlord The Scottish Standing Committee of the House of Commons 
should not have been held liable for the damage. Attention, | 02,, Tuesday resumed consideration of the Execution of 
however los he dene te one material tact nek: eons Diligence (Scotland) Bill, which aims at facilitating and 
lowever, might be Grawh to one material tact In thal Case, | lessening the cost of certain legal processes in Scotland. 
t.e., that about a year previous to the fall of the ceiling the | Clause 2, which provides that an arrestment or a charge 
| upon a decree in the Small Debt Court may be effected by 
inspection was made of its then e registered letter, instead of personally, as at the present time, 
é “eagroae : , s of the leacned loa | Was agreed to after minor amendment. im ; 
appear to be any finding on the part of the learned judge | Discussion arose on a proposal in cl. 3 authorizing a sheriff 
as to whether such an in pection would have revealed the who is satisfied that no messenger-at-arms or sheriff officer is 
| 
| 


he material findings in that case | SCCTTISH LAW PROCESSES. 


ceiling had been whitewashed and papered, but that no 
yndition. There does not 


reasonably available to appoint some other suitable person, 


existence of the defect or as to whether such inspection ought ! 
including a law agent or a police constable, to execute a 


to have been made. It might be argued, in the event of any 

~~ ; | decree or warrant. 

such findings in favour of the tenant and against the landlord, | ~ yp. Macquisten, supporting an amendment proposed by 

that the latter, at any rate if he did not have actual notice, | Mr. T. Kennedy to exclude the law agent of the party present- 

| ing the decree or warrant and any police-constable on ans 

» existence » disrepair. and s noasihle + anw | employed in this duty, said the job was a very ticklish one, 

of the existence of the disr ae aye ible that any and no law agent would care to undertake it, as any error 

liability on the part of the landlord might be based on some | would render him liable to serious damages. The appearance 

such ground as this. of a policeman at a man’s home had a worse effect than the 

As the point raised in Fisher v. Walters is of such interest | Teceipt of @ telegram in the old days. It always caused a 
and importance. i¢ is to be } 3 thes the enial to bishe flutter in the neighbourhood. ; 

ports , It 18 to be hoped that the opinion of & higher The amendment was agreed to and the Bill, as amended, 

court will eventually be taken thereon, was ordered to be reported to the House for third reading. 


must at any rate be deemed to have had constructive notice 
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AGENCY—-PoweER OF ATTORNEY—IRREVOCABILITY. 


345. Q. A power of attorney is required for the purposes of 
paying the donor’s debts, drawing cheques on his banking 
account and dealing with his stocks and shares, and not for 
the purpose of dealing with any real or leasehold property. 
It is not given for valuable consideration. Is there any means 
of making it irrevocable ? Your article in ‘Tue So.mit Rs 
Journal, of.23rd March, 1901 (Vol. 45, p. 359), and s. 124 and 
the following sections of the Property Act, 1925, do not seem 
to answer the question. 

A. A power of attorney is not necessary for signing cheques, 
but would of course be so for executing transfers of stocks or 
shares. A difficulty, however, arises as to implied revocation 
by death or lunacy. Drew v. Nunn, 1878, 4 Q.B.D. 661, 
may be cited in aid of those dealing with the donee of 
the power, and no doubt is a binding authority except in 
the House of Lords, having in fact been followed in Chils 
Republic v. London and River Plate Bank, 1894, 10 T.L.R. 658, 
and Willis Faber v. Joyce, 1911, 104 L.T. 576. Re Walden, 
1839, 4 Deac. 202, was to the effect that a power of attorney 
executed by a lunatic was nevertheless valid, being for 
his benefit, but since Acts of Parliament must be taken as a 
rule to change the law unless “ for resolving doubts ”’ or other- 
wise declaratory, it is doubtful whether it is consistent with 
s. 9 of the Conveyancing Act, 1882, continued by s. 127, supra. 
It is also somewhat difficult to reconcile Drew v. Nunn, supra, 
with Joyce v. Toynbee, 1910, 1 K.B. 215, Drew v. Nunn being 
cited, but not mentioned in the judgments. “On the whole, 
neither a purchaser nor a banker could be advised to rely upon 
authority given without consideration to an agent as over- 
riding the death or disability of the principal, otherwise than 
as confined within s. 127, supra. The safe plan therefore would 
be to give the power under s. 127 and renew it annually. 

UnpDIVIDED SuaRES—ACCRUER TO SURVIVOR BEFORE 
JANUARY Ist, 1926. 

346. Q. In 1894 real property was conveyed to A and B, 
two brothers, their heirs and assigns as tenants in common. 
This property in fact formed part of their partnership property, 
although the conveyance did not specifically state this fact. 


A his sole executor and beneficiary. A has now sold the 
property the subject of the aforesaid conveyance, and is of 
course solely entitled to the beneficial interest in*the property. 
(1) Can A, the sole surviving tenant in common, who 
apparently is the sole trustee upon trust for sale, give a receipt 
for the purchase money and convey the property to the 
purchaser as such sole trustee? (2) If he cannot do this, 
must he appoint another trustee in place of the Public Trustee, 
to act with him and convey the property to the purchaser ? 

A. Assuming B’s estate was wound up on Jan. Ist, 1926, 
A was sole owner in fee at that date, and can therefore deal 
with the property as such. 

ApMINISTRATOR—UNDIVIDED SHaRE—PoweERr TO 
APPROPRIATE. 

347. Q. A dies intestate, a widower, in January, 1926, 
leaving issue four sons. Representation is granted tc two of 
the sons. One of the sons enters into a contract for the sale 
of certain freehold property forming part of the estate of the 
intestate and an abstract is delivered to the purchaser whereby 





the later title is deduced as follows : (1) The grant of letters 
of administration ; (2) An assent signed by the personal 
representatives purporting to vest certain freehold properties 
forming part of the deceased estate (including the property 
contracted to-.be sold) in one of the sons, the vendor, in fee 
simple. Apparently ss. 36 and 41 of the A.E.A., 1925, are 
relied on, but it is noticed that by e-s. (1) of s. 36 the person 
in whose favour the assent is to be made must be beneficially 
entitled, whereas in the case in point it would appear that the 
four sons are only entitled to a share in the proceeds of sale 
under the statutory trusts. (a) Can the distribution of an 
intestate’s estate be carried out by means of assents and 
appropriation when the persons entitled under the intestacy 
wish to take over property ip specie ¢ (6) Will the assent get 
rid of the statutory trust for sale and enable the assentee, the 
vendor, to give a good discharge for the purchase-money ? 
(c) Is the purchaser put upon any enquiry? (d) Will the 
purchaser get a good title to the property under the assent ? 

A. By s. 33 (1) (a) of the A.E.A., 1925, the real estate of an 
intestate is held by his administrators on trust for sale, and by 
8-8. (4) the trust for sale attaches to residue unsold or not 
required for administration purposes. By s. 41 (9), however, 
the power of appropriation of an asset in the actual condition 
or state of investment thereof at the time of appropriation 
(see s-s. (1)) extends to intestacy. Now, on intestacy, all 
persons, except spouses, take in classes, so it must be assumed 
that an appropriation, under an intestacy at least, will bind 
a class or over-ride the trust for sale. This being so, although 
the question« r’s reasoning is not w ithout we ight, the opinion 
is here givep that a purchaser must accept the title indicated, 
especially having regard to the protection afforded him by 
s. 41 (7). Questions (a) and (6) are therefore answered in the 
affirmative (except that the trust for sale cannot be over-ridden 
without an appropriation as well as assent, though the latter 
would imply the former if otherwise invalid): see also 8, 36 
(1); (c) in the negative ; and (d) in the allirmative. It is 
assumed, of course, that the documents are in order and 
clearly show the intention of the administrators to appropriate 
and assent and the fulfilment of such intention 


| 
| Jomnt Tenancy—HvsBanp anv Wire— Riant OF SURVIVOR. 
B died on the 21st December, 1902, and appointed his brother | 


348. Q. Under a contract made in 1926, land was conveyed 
to husband and wife as joint tenants. On the death df either 
of them, supposing the survivor wishes to sell as beneficial 
owner, can he or she do so without appointing a new trustee ? 

A. On the death of one spouse the other would become sole 
trustee for sale with himself or herself as sole beneficiary, a 


| situation dealt with in the answer to Q. 244, p. Sil, ante. 


For the reasons there given the opinion is expressed that the 
appointment of a new trustee should not be necessary. 
CONVEYANCE TO ADULT AND INFANTS. 

349. Q. A, in 1926, contracted to purchase a freehold farm 
and wishes to have the conveyance made to himself and his 
two sons, both of whom are at present under age, as joint 
tenants. Under s. 19, s-s. (2), of the L.P.A., 1925, the con- 
veyarce would appear to vest the legal estate in the father 
alone upon the statutory trusts. Upon the death of the father 
during the minority of the two sons, the property would 
apperently vest in the trustees of his will. If, however, the 
two sons both attain their majority in the lifetime of the 
father, it is assumed that they would all become joint tenant 
4 
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upon the statutory trusts. Is this assumption correct, and 
can the matter be carried out supposing the father insists, 
and is willing to take the risk of the sons coming of age in 
his lifetime ? 

A. Upon the death of the father, whether during the 
minority or minorities of the sons or otherwise, the property 
would vest in his personal representatives under ss. | (1) 
and 3 (1) (ii) of the A.E.A., 1925, for there is no provision in 
the new legislation for the automatic vesting of the legal 
estate in the infants as and when they come of age. The 
conveyance in the form suggested, however, is a safeguard, for 
it gives a purchaser notice that the father holds on the 
statutory trusts, with the consequence that purchase-money 


would only be paid over to him and another trustee, having 
regard to s. 14 of the T.A., 1925, and s. 27 (2) of the L.P.A., 


1925. The opinion is here given that s. 19 (2), supra, does not 
destroy the presumptions in equity which would have arisen 
on a conveyance taken at a father’s instance in favour of 
himself and a child or children jointly, but transfers them to 
the proceeds of sale. 

MortGaAGEE—TENANTS IN ComMoN—SEvEN PERsons. 

350. Q. In 1923 freehold property was conveyed by way of 
mortgage to seven persons, as tenants in common, to secure a 
sum of money expressed to be lent by them in equal shares. 
One of them (the fourth named) has become of unsound mind, 
but no proceedings have been taken for the appointment of a 
committee or receiver, and it is desired to avoid this course, 
if possible, as she will probably recover and she has no other 
estate than her share of this mortgage. 

It is now desired to sell the mortgaged property. It is 
apprehended that the property is now vested in the seven 
persons for a term of 3,000 years as trustees, and if they were 
only four in number, a new trustee could be appointed in her 
place, under s. 36 of the T.A., 1925, subject to the leave of the 
Judge or Master in Lunacy. Under the existing circumstances, 
is the effect of s. 36 (1) that by becoming unfit to act, she has 
ceased to be a trustee, and can the remaining six mortgagees 
(trustees) give a discharge froin the mortgage, and can they 
and the mortgagor give a clear conveyance of the property free 
from the mortgage and the term of years for securing the 
same? If so, what evidence should be furnished that she is, 
in fact, unfit to act ? 

A. The position of mortgagee tenants in common is 
discovered in the answer to Q. 154, p. 381, ante. The 
question involves the issue whether Pt. IV, as well as Pt. VII, 
of the Ist Sched. to the L.P.A., 1925, applies in such case. 
By s. 205 (i) (ix) “land” includes “a right or benefit in, 
over, or derived from land,” and therefore primi facie 
mortgage, though the latter is itself defined in(xvi). Pt. IV, 
certainly applies to a leasehold interest, and the fact that a free- 
hold is converted into a leasehold hardly appears sufficient to 
exclude its operation. The opinion given here, therefore, is 
that it does so operate, though the point is not free from 
difficulty. On this footing, the mortgage has vested in the 
Public Trustee under para. 1 (4), but can be divested on the 
appointment of others, under para. 1 (4) (iii) by the six 
mortgagees not under disability, or any four of them. They 
can, if they please, appoint themselves to the number of not 
more than four, who will hold, as indicated, in the answer to 
Q. 154. 
Exxcutorns—TRUSTEES—POWER AND 

EXERCISE. 

351. Q. A, by his will, in 1905 appointed his wife B, and 
his son and daughter C and D, executors and trustees, they 
or the survivors or survivor of them or the executors or 
administrators of euch survivor or other the trustees or trustee 
for the time being thereof being called “ his said trustees ” 
and (inter alia) devised and bequeathed his freehold and lease- 
hold properties (subject to all incumbrances thereon) unto 
his said trustees, upon trust to manage same and pay net 


Trust ror SaLte— 


| 
| 
| 











rents to B for life, and then equally between C and D, and on 
death of such of C and D as should first die, testator directed 
his said trustees to sell. A died in 1908, and will was proved 
by all executors in 1910. B,C and D have since died, the last 
of them, D, dying in December, 1925. A sale was attempted 
after death of C, but proved abortive. By her will, D appointed 
E and F executors and trustees, and they proved, in January, 
1926, and have now effected a sale of the properties. In 
which of the following capacities ought E and F to convey ? 

(1) As personal representatives or trustees (by representa- 
tion) of A? A’s debts, etc. (except mortgage debts), have 
long since been paid. The mortgages will be discharged 
by statutory receipts prior to completion, but in fact out 
of the proceeds of sale. 

(2) As trustees for sale ? 
direction for sale. 

(3) As trustees for purposes of S.L.A., 1925? There are 
no tenants for life, and the settlement apparently came to an 
end in December last. 

(4) In any other capacity ? 

Will a vesting assent be necessary in any case * 

A. E and F, as executors of the sole surviving executrix, 
are legal personal representatives of the original testator, and 
still have power to sell under s. 36 (8) and (12) of the A.E.A., 
1925. Since a mortgage debt has not been paid, the estate 


A’s will contained merely a 


| has not in fact been fully administered, and therefore, sale as 


legal personal representatives is indicated, but, on assent 
to themselves under s. 36, supra, as trustees they can sell as 
such under s. 18 (2) of the T.A., 1925. Either method will be 
good if the mortgage is paid off. Since the property was not 
settled on 1st January, 1925, the S.L.A., 1925, does not apply 
and no vesting deed or assent is necessary. 


SeTtrLeD LaND—SETTLEMENT BY WILL—APPOINTMENT OF 
TRUSTEE. 

352. Q. A, who died in 1926, by her will dated October, 
1925, after appointing her husband sole executor, bequeathed 
to him the whole of her property “ on conditions her nephew B 
receives out of the estate of Blackacre the sum of £15 per 
annum for his life.” Testatrix has other properties besides 
Blackacre. It is assumed that the will creates the estate of 
Blackacre settled land under S.L.A., 1925, s. 1 (i) (v), and that 
the other properties are not settled land, and that the husband 
can obtain probate and should then appoint another trustee 
of the will and execute a vesting assent vesting the estate of 
Blackacre in both of them. Is this correct ? 

A. Blackacre is settled land as stated above, and, unless A’s 
husband and B joins in appointing trustees for the purpose of 
the S.L.A., 1925, under s. 30 (1) (v) (possibly the better course, 
see answer to Q. 331, p. 687, ante), the former must appoint 
someone else to act with him as such trustee under sg. 30 (3). 
The right course under the Act after the trustees have been 
duly appointed involves the reconciliation of ss. 6 (6), 8 (1) and 
(4), and 9 (2), a task not without difficulty. Section 6 (b) 
directs the husband to hold the land on trust to convey to 
himself (which he can now do by virtue of s. 72 (3) of the L.P.A., 
1925). Section 8 (4) requires the conveyance to be a principal 
vesting deed, or a vesting assent. Some difficulty is caused 
by the fact that s. 117 (1) (xxxi) defines a vesting assent so as 
to exclude a vesting assent by the husband in this case, but that 
definition only applies “ unless the context otherwise requires.” 
Section 8 (1) however expressly provides that a conveyance 
by personal representatives under s. 6 may be made by an 
assent operating as aconveyance. Such conveyance or assent 
must satisfy the requirements of a principal vesting deed. 
Section 9 (2) requires the trustees of the settlement to execute 
& principal vesting deed, and therefore, since the new trustee 
under s. 30 (3) (if and when so appointed) is certainly not a per- 
sonal representative, two principal vesting deeds, primd facie, 
appear to be necessary, the husband in this case conveying 
or assenting to himself and the two 8.L.A. trustees declaring 
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that the land is already vested in him: see s. 9 (2). Under 
s. 5 (2) the second vesting deed may refer to the first for the 
particulars required by s. 5 (1), so it would be a very short 
document. The suggestion may be made that both deeds 
could be incorporated together in one instrument ; there seems 
nothing in the Act to forbid this, but possibly it might be 
safer, in the absence of judicial guidance, to keep them apart. 
The rest of the estate is not settled, and the husband will 
probably prefer to appoint the new trustee for Blackacre 
only, as he can do, see ss. 37 (1) (b) and 64 of the T.A., 1925. 
Thus he can deal with the rest himself as absolute owner. An 
alternative course, the charge being such a small one, would be 
an arrangement under which the nephew would surrender 
it for an annuity, bringing s. 17 into play and freeing the land 
from the seitlement. 
SsLte By Executrors—Notice oF CONVEYANCE ON 
PROBATE—WHETHER NEED ror—A. E. A., 1925, s. 36, 
8-8. (5), (6), (7). 

353. Q. The second paragraph under the article headed 
A Conveyancer’s Diary ”’ of your issue of the 8th May refers 
to s. 36 (5), Administration of Estates Act, 1925, which pro- 
vides that a person taking by assent or conveyance of a legal 
estate from a personal representative may require notice of 
such assent or conveyance to be endorsed on or annexed to 
the probate or letters of administration. Is the expression 
“ person taking by assent or conveyance” restricted to a 
devisee under a will or person taking on intestacy, or does it 
include a purchaser from a personal representative, that is to 
say, can a purchaser of land from a personal representative 
require notice of the conveyance to him to be endorsed on the 
probate or letters of administration? The point appears 
important with regard to s. 36 (7) of the Act. Is such a 
purchaser from a personal representative entitled to an 
acknowledgment of the probate ¢ 

A. A purchaser from executors should require a recital in 
his conveyance to the effect of the “statement in writing’ 
deait with in s. 36 (6) of the A. E. A., 1925, and such a recital 
should give him the full protection of the sub-section. Such a 
recital could not, of course be made if notice of a previous 
conveyance or assent was endorsed on or annexed to the 
probate. Should the executors after such a conveyance 
attempt to sell the property again, the conveyance would be a 
‘ previous disposition ” within the sub-section, and the second 
purchaser would not be protected against it, even if he had no 
notice of it. Sub-sections (5) and (7) therefore relate to assents 
and conveyances to beneficiaries, and to the safety of pur- 
chasers from such beneficiaries, purchasers from executors 
direct being protected by s-s. (6) without the necessity for notice 
by endorsement or annexation to probate. Such purchasers 
should nevertheless take an acknowledgment for production 
of the probate, which is a document of title; see answer to 
last question on p. 9, ante (the reference therein being of 
course to “ Gover ” on title, not “‘ Gower’”’). And, of course, 
an endorsement of a notice on the probate, even if not absolutely 
necessary, would preclude any trouble due to subsequent 
fraud, and therefore in practice should be required. 

ForMER CopyHoLp—MortTcace—FIne. 

354. Q. A, the owner of leasehold premises (formerly copy- 
hold but enfranchised by the L.P.A., 1922) mortgages the same 
to B by way of legal charge. The steward of the manor con- 
tends that as the manorial incidents have not been extinguished 
the lord of the manor is entitled by virtue of s. 130 (2) to his 
fine upon the mortgage just as he was entitled to the same 
prior to the commencement of 1926. B’s solicitors contend 
that no fine is payable and rely on s. 130 (3). The steward of 
the manor contends that a licence is a special authority 
granted by the lord to his tenant to enable the tenant to do 
that which but for the licence would render the tenant liable 
to forfeiture. A copyhold tenant who took upon himself 
to convey to another his tenement by ordinary common law 
assurance prior to 1926 entitled the lord to an absolute 


| forfeiture. 





But for the new law an assurance by way of legal 
mortgage in common law form would have worked a for 
feiture. The special authority or licence which precluded a 
forfeiture was the lord’s concurrence in the customary 
assurance. Based upon this argument and from the fact that 
fines prior to the new law were paid to the lord on every 
mortgage of copyholds whether by way of conditional sur 
render with admittance of the mortgagee or by conditional 
surrender without admittance, the steward contends that until 
the incidents saved by the L.P.A., 1922, are extinguished 
that the fine to the lord is still payable ? 

A. It is assumed that A’s lease was by copy, for dealing 
with a lease granted by a copyholder would not in the ordinary 
case come upon tbe roll ; see “* Watkins,”’ 4th ed., pp. 155-156, 
footnote. Section 130 (3) is made subject to s. 130 (2) of the 
L.P.A., 1922, so that, if the fine is payable under s. 150 (2) 
(3) cannot operate against its incidence. The reconciliation 
of s. 130 (2) with s. 129 and s. 130 (1) gives rise to some 
difficulty. A former copyholder who sells his estate must 
now do so by alienation of the fee, and, if he had ventured on 
such a course when only a copyholder he would have incurred 
a forfeiture. But he could alienated his estate by 
surrender and admittance without forfeiture. Does then the 
fact that a copyholder executes an ordinary conveyance on 
sale bring him within s. 130 (2)? The opinion given here | 
that it does not do so, but that the transaction would be oie 
which would have been effected by customary assurance within 
s.130 (1). On the other hand, a copyholder could not withou 
licence, have granted a long lease of his estate without for 
feiture (except by special custom), and, on the above view, 
such a lease if now executed would come within s. 130 (2). 
The issue therefore is, whether in substance the transaction 
could be carried out without incurring forfeiture. The 
opinion has previously been given that a mortgage by way of 
legal charge is not an “ assurance”’ within s. 129 (9) (see 
answer to Q). 232, pp. 523-524, ante). Is it then an alienation ‘ 
Mortgages of copyholds were often taken without alienati: 
under the former law by the use of the covenant to surrender, 
which might or might not be followed by surrender. A 
mortgage by way of legal charge appears to have a somewha 
similar operation, for in each case the mortgagee has enforce- 
The opinion is therefore giv: 


have 


able rights without an estate. 
that the right to forfeiture would not necessarily have arisen 
under a mortgage, and, if that is so, s-s. (3) clinches th 
matter. And on the reasoning contained in the answer 
Q. 232 the mortgagee’s security is good without productio 
to the steward under s. 129, though thematter is not absolutely 
free from doubt. It is assumed of course that the copyhold: 
lessee had a perpetual right of renewal, otherwise s. 130 would 
not apply, see ss. 133 (1) and 135. 


SETTLED LAND—SETTLEMENT BY WILL OF PERSON DYING 
APTER Ist JANUARY, 1926— REQUIREMENTS OF VESTING DEED 
or DEEDs. 

355. Q. Where a settlement of land has been created 
by the Will of an estate owner who has died since the com 
mencement of the S.L.A., 1925, and the same persons are 
personal representatives of the testator, and the settlement 
trustees—ought there to be, in addition to a conveyan 
under s. 6 (2), S.L.A., 1925, a vesting deed under s. 9 (2) ! 

A. The requirements of ss. 6 (6) and 9 (2), are discussed 1 
the answer to Q. 352, p. 728, ante. A judge would certain! 
fight against the absurdity of requiring the same persons 
do exactly the same thing twice over, and the opinion is h 
given, for what it is worth, that one deed should suffice 
It should be so drawn, however, as to show the intention of 
the double operation to satisfy both sections. 

‘* PERSONAL REPRESENTATIVES " 
1925, s. 30 (3). 

356. Q. Under the will of A, who died some years ago, 

B and C were appointed executors and trustees, but they were 
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not appointed nor were they trustees for the purposes of the 
S.L.A. B, having died some time since, C appointed D to be 
a trustee with him. C then died. It is thought that before 
vesting the land in the tenant for life trustees for the purposes 
of the S.L.A., 1925, will have to be appointed by the court, 
and that D, although a trustee of the will, has no power to 
vest the settled land in the tenant for life, as he is not 
a trustee of the settlement within s. 30 of the S.L.A 

1925, and even if he were, there would have to be two 
S.L.A. trustees appointed to receive the purchase money 


on @ future sale. Had the personal representatives of 
A, the testator, been alive on the Ist January last, it 
seems clear that s. 30, (3), would have applied, and 
they would have been trustees of the settlement for the 
purposes of the S.L.A. until others were appointed. As, 
a they were dead some time before the Ist January 
last, does s. 30, 8-8. (5), extend to make the representatives of 


the executor of A, who died last, trustees of the settlement for 
the purposes of the S.L.A. until others are appointed ¢ 

A. By s. 117 (1) (xviii) “ personal representative ”’ is defined 
to include the executor “ by representation,” i 
of an executor, and therefore (’s executors, if any, are A’s 
personal representatives within s. 30 (3). If C has not 
appointed executors, possibly an administrator “‘ de bonis non”’ 
of A’s estate might be appointed, who would thereupon 
become A’s personal representative, as a less expensive 
alternative to invoking the court under the 2nd Sched., 
para. | (3). It is agreed that D, as A’s surviving trustee, has 
no power in the matter. 


CovENANT TO Make Witt—INTEstTacy. 


357. Y. I (intestate), died in March, 1910, leaving a widow, 
four sons and five daughters, practically speaking, no personalty 
and a small freehold shop in Kent, subject to the custom of 
gavelkind. All the children were of age. Soon after I's 
death all the family agreed that the shop should be conveyed to 
their mother, she to enter into an agreement (which was 
executed by her and all the children) that by her last will 
she would leave all her property unto her children in equal 
shares, she reserving the right to leave her youngest son the 
goodwill, stock-in-trade and book debts (all of very little value), 
on condition that he paid the book debts owing by her, and also 
reserving the right to give her son an option to purchase the 
shop. In pursuance of such agreement her sons conveyed the 
freehold to her, in fee simple, and two days afterwards she 
made her will which carried out the terms of what she had 
agreed to do. She subsequently married again, with the 
result that her will was revoked, and she died in April, 1926, 
without making another will, and left a husband her surviving. 
The husband has been informed that if the family commenced 
proceedings the terms of the agreement would have to be 
carried out, and to that position he is apparently reconciled. 
As the family wish to sell the shop what must be done (especially 
having regard to the new property law) so that a sale can 
be effected, assuming (1) that the husband declined to be 
a party to any deed, and (2) that he agreed to be a party ¢ 
I might add that one of I’s daughters, who was a party to the 
agreement, of family arrangement, has died, leaving a husband, 
but no children, and it seems, therefore, that he can be ignored, 
as l’s widow agreed to leave her property unto her children. 

A. The operation of a covenant to leave property by will 
given for valuable consideration, is discussed in Synge v 
Synge, 1894, 1 Q. B. 466, at p. 471. Since the widow's 
interest in gavelkind was in a moiety only and dum sola et 
casta, the agreement was for valuable consideration and binds 
her estate. The husband or other administrator accordingly 
has the duty of holding the property after the estate has been 
cleared, upon the trusts of the will, which ought to have been 


executed, as the widow's last will (which, or course, must 
mean last effective will). Assuming that the youngest son 
does not desire to exercise his option, the proper course, if the 


e., the executor | 


| husband is willing, is for him, or other the administrator (in 
the latter case, by the direction otf the husband), to convey 
to all the children on appropriate recitals, with the result 
indicated in s. 34 (2) of the L. P. A., 1925. If the husband 
declines to be party or to be administrator, one of the children 
should apply for a grant of letters of administration, setting 
forth the circumstances. If the husband takes the grant, 
and declines to do his duty, the court must be invoked, 
preferably for an order for administration. If the widow had 
made the will as promised, and it could have been proved, 
the share of the daughter pre-deceasing her without issue 
would have lapsed, so her husband has no rights. 


Setrtep Lanp—Deata or TENANT FoR Lirge—No 
VESTING DEED. 


358. Q. T (testator) made his will in 1870, and thereby 
appointed three trustees and declared and directed that it 
should be lawful for the trustees for the time being of his will 

‘to make sale’ of any part or parts of the settled property. 
The trustees were to hold such property upon trust to pay the 
income to his daughter, D, for life, and after her death, to her 
husband for life, and subject to those trusts, in trust for her 
child or children. T died in 1870. D’s husband predeceased 
her. In December, 1925, there were three trustees, viz., D, 
and her two sons (her only children), both of age. D died in 
April last, having in 1924 made her will whereby she left 
everything to her said two sons (in equal shares), and appointed 
them executors, but did not appoint a special representative 
for the settled property. No vesting deed nor assent has 
been made. The two sons wish to sell a freehold house, and I 
should be obliged if you would tell me what must be done in 
order to effect the sale. 

A. The trustees having a power of sale were trustees for the 
purposes of the S. L. A., 1925, on 1st January, 1926, see s.,31 
(1) (i). They should have executed a vesting deed pursuant 
to the 2nd Sched. (para. 1 (2) ). Although they omitted to do 
so, however, the property vested in D, under the L. P. A., 
1925, Ist Sched., Pt. II, paras. 3 and 6 (c), and on her death 
in the surviving trustees for the purposes of the 8S. L. A., 1925 
under the A. E. A., 1925, s. 22 (1). This being so, they hold 
on trust for themselves. As special executors they could 
convey to themselves on trust for sale by virtue of s 72 (3) 
of the L. P. A., 1925, and s. 7 (5) of the S. L. A., 1925, but a 
sensible purchaser ought not to require them to do, see answer 
to question 244, p. 541, ante. As to - absence of a deed 
of discharge, under s. 17 of the S. L. A., 1925, see last eight 
lines of the answer to question 252, p. 600, ante. 

, 1925, s. 115. 

359. Q. Some years ago B paid off a mortgage on some free- 
hold property, but he did not take a reconveyance. B died in 
1925, devising the property to his wife. The wife died a few 
weeks later, devising the pregetts y to her step-son. The latter 
is now propos ~" to deal with the property. Section 115 (5) 
of the L. P. A., 1925, provides that the form of receipt con- 
tained in the third schedule to the Act may be given with such 
variations and additions if any, as may be deemed expedient. 
Sub-section (8) states that the section applies to the discharge 
of a mortgage executed before or after the commencement of 
the Act, “ but only as respects discharges effected after such 
commencement.” Is a reconveyance necessary in the 
circumstances ? 


MortGaGeE—Recerpt—L. P. A 


A. The discharge contemplated would surely be a discharge 





effected after the commencement of the Act, and therefore 
within s-s. (8), and that, none the less, although it might and 
no doubt should have been effected long since. The opinion 

, therefore, given here that a reconveyance is not necessary, 
rasa if doubt remains, it may be required under s-s. (4). 
Having regard to the devolution of title, a reconveyance, with 
appropriate recitals, might perhaps appear the better document 
for an abstract. 
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Trust ror SaLe—REeEVERSIONERS Girt TO TENANT 
ror Lire—MetHop or EFFECTING. 

360. Q. A testator who died in 1925 bequeathed all! his 
property to his two trustees (one of whom is the testator’s 
widow) upon trust to sell and to invest the proceeds upon trust 
to pay to the widow the whole of the income thereof during 
her life and on her death upon trust for his three children 
in equal shares. The will has been proved and all debts, etc., 
paid. The estate is composed of a leasehold dwelling-house 
(which it is not desired to sell) and various stocks and shares. 
The three children, all of whom have attained the age of 
twenty-one, wish to give their respective reversionary interests 
under the will to their mother absolutely. How should the 
transaction be effected, and please refer us to precedents of 
any documents required ? 

A. A simple method in respect of the leasehold would be a 
conveyance (after the usual recitals of the testator’s will, death, 
probate of the will, payment of debts, etc., assent to devise, 
and that the widow and three children alone were interested 
in the proceeds of sale) by the trustees, under the direction 
of the widow and three children, to the widow, freed from the 
trusts for sale, to take effect under s. 23 of the L.P.A., 1925. 
This would give her full dominion over the property at once, 
but ad valorem stamp duty might be attracted under s. 74 (1) 
of the F.A. (1909-10), 1910, in respect of the value of the 
reversion. Another method would be a conveyance or 
release of their interests in the proceeds of sale by the children 
in favour of their mother, to take effect under s. 3 (1) (6) (i) 
of the L.P.A., 1925, giving formal notice to the other trustee. 
Such a document, if it included the interest in the stocks 
and shares, would be an authority to the other trustee to 
release his interest as joint tenant, so that the investments 
could be placed in the name of the widow alone, but the 
trust for sale of the land would not be destroyed, and the need 
for two trustees of it would consequently remain. The 
transaction being virtually a voluntary settlement for the 
benefit of the widow, the documents carrying it-out should 
be liable to the ad valorem duty in any case. 








Obituary. 
Mr. Justice THORNELY. 


Mr. Justice Thornely, of the Court of Appeal, Bangkok, 
died suddenly on 9th March last, shortly after attending 
the Coronation festivities of His Majesty the King of Siam. 
Percival Wilfrid Thornely was born in 1879, educated at Trinity 
Hall, Cambridge, and called to the Bar by the Inner Temple 
in 1902. After practising for some years in England, he was 
selected by the Siamese Government for the appointment of 
Judge of the Court of Appeal, at Bangkok, and Principal Legal 
Adviser to the Ministry of Justice. The exacting duties 
of his high judicial offices did not, however, prevent him from 
devoting much time to literary work. His “ History of 
Negotiability ’’ is an original study of a little-known subject, 
whilst in lighter vein he ran more in the direction of operatic 
composition, his most notable production in this field being 
the libretto of the “ Angelus,” first produced at Covent Garden 
in 1909. 


Mr. H. E. MOODY. 


Mr. Henry Edward Moody, solicitor, and senior partner 
in the firm of solicitors of Messrs. Hollinshead & Moody, of 
52, Piccadilly Street, Tunstall, Stoke-on-Trent, passed away 
recently at his residence, in Lancaster Road, Newcastle 
(Staffs), after a long illness. He was a Justice of the Peace 
for the County, and a member of the Staffordshire County 
Council, Registrar of the Tunstall County Court, Legal 
Adviser to the North Staffordshire Miners’ Federation and 
to the National Society of Pottery Works, and was also 


| 





Chairman of The Staffordshire Sentinel. He occupied a very 
prominent position in the business, religious and social life 
of the potteries. 


Mr. H. G. ACKERLEY. 


Mr. Henry Gordon Ackerley, solicitor, of the firm of Ackerley 
and Son, Bank Chambers, Wallgate, Wigan, has died quite 
suddenly at his residence, at Southport. Mr. Ackerley had 
held the appointment of Clerk to the Guardians for the past 
seventeen years and also the ancillary appointments of Clerk 
to the Rural District Council and Assessment Committee, 
as well as that of Superintendent Registrar of Births, Deaths 
and Marriages. Mr. Ackerley was fifty-seven years of age, 
was admitted in 1893, and was a member of The Law Society. 


Mr. EDWARD FIELD, B.A. (Oxon). 


Mr. Edward Field, B.A. (Oxon), solicitor, Leamington Spa, 
died at his residence, Leamington Priors, on the 3rd inst., at 
the age of seventy-six. Mr. Field—who was admitted in 
1876—was a member of the firm of Field & Sons, 42 Warwick 
Street, Leamington Spa, and held the appointments of Clerk 
of the Peace and Clerk to the Warwickshire County Council 
and also Clerk to the Lieutenancy. The deceased gentleman 
was well known throughout the county, was a member of The 
Law Society, and of the Solicitors’ Benevolent Association. 


Mr. C. G. CARNEGIE. 


Mr. Cyril Jerome Carnegie, solicitor, the only son of Mr. 
John Carnegie, B.A., Oxon, solicitor, of 20, Bucklersbury, 
E.C., died suddenly at Nottingham, on the 29th ult., following 
an accident. Mr. Carnegie—who was only admitted last 
year—had been associated with his father’s practice for some 
time, but recently commenced to practice at Nottingham. 


Mr. T. H. EVANS. 


Mr. Thomas Harrison Evans, solicitor, Walsall, died at his 
residence there on the 3lst ult., aged seventy-one. Mr. 
Evans—who was admitted in 1881—was a member of The 
Law Society. 

Mr. W. M. WHITEHEAD, LL.B. 


Mr. William Marquis Whitehead, LL.B., solicitor, Manches- 
ter, a member of the firm of Messrs. T. W. Markham & 
Whitehead, of 80, Moseley Street, Manchester, and of 
St. Annes’-on-the-Sea, and Wilmslow, died on the 25th ult., 
at the comparatively early age of Mr. Whitehead 
was admitted in 1896, and was a member of The Law Society. 
He was a prominent freemason, and was a P.P.G.D. of the 
Province of Cheshire. 
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Reviews. 


Justice and The Poor of England—an Account of the Poor in 
Legal Matters—and a Study of “ the Inequality in the Admini 
stration of Justice where they are concerned and of the Remedies 
which have been attempted and suggested.” F.C. G. 
GurNeEyY-CHAMPION (Solicitor). George Routledge & Sons, 
Ltd., Broadway House, Carter-lane, E.C.; and The “ Law 
Notes” Publishing Office, Chancery-lane, W.C. 1926. 
Demy 8vo. 245 pp. 7s. 6d. net. 


The author of this interesting book is evidently animated 
by a sincere desire to assist the poor as far as he can. 
Viewed as an effort to enlighten public opinion upon the special 
difficulties met with in administering the law as it affects 
the poor, it certainly achieves its object. 

In the discussion of the Scotch system the following passage 
occurs: “‘ Advocates and lawyers representing the poor in 
criminal matters are not paid; the result is that unless a 
young counsel requests an older counsel, who is present in court, 
to assist him in conducting the defence, the defence falls on 
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of any kind, its owner was not liable, and the appeal must be 
allowed. 

Appeal from Lambeth County Court. The applicant, 
Edith Hines. a waitress, employed by the respondent, claimed 
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compensation under the Workmen’s Compensation Acts from 
her employer in respect of injuries received by her in an 
accident which arose in the course of her employment. The 
employer, H. W. Tousley, carried on business as a refreshment 
caterer on the ground floor of a house in the Camberwell-road, 
and the appellant, W. Newell, lived on the top floor of the same 
premises, and he kept a dog. The accident happened in 
August, 1925. The applicant was going down the stairs 
of the premises on the ground floor of which her employer 
had his business, when the appellant’s dog struck her, so that 
she fell and was injured. In a claim for compensation the 
employer joined the appellant, the owner of the dog, as third 
party, and claimed an indemnity against him. The county 
court judge ordered the owner of the dog to indemnify the 
employer for the compensation which he (the employer) was 
ordered to pay to the injured waitress. The owner of the dog 
appealed. 

Bankes, L.J.: The judgment must be set aside. The case 
may be treated as though this were an action by the lady 
who was knocked down on the stairs by the dog against the 
owner of the dog. The question is whether, if she had brought 
an action on the facts disclosed at the trial before the county 
court judge, she would have been entitled to judgment. It is 
no good talking about negligence until a duty has been 
established, because negligence consists in the breach of some 
duty towards the person who is complaining of the negligence. 
What the learned judge has laid down as the law is that the 
duty of the third party was to keep his dog on his own premises, 
and not to let it escape or use the staircase unless it was under 
control. If that were the true view of the law, the conclusion 
of fact at which the learned judge arrived at would be justified, 
but that is not the true view of the law. I do not think that 
@ man is under any such duty in regard to a dog which he keeps 
at the top of a house. Whether or not a case could be estab- 
lished against a person who kept a dog at the top of a house, 
I desire to express no opinion at all, because [ can conceive 
circumstances under which it might be possible and proper 
to hold that a case of negligence had been established. But 
the question that we have to consider is whether the evidence 
in this case established any such duty as was relied upon by 
the learned County Court Judge. In my opinion it did not. 
It is quite true that the appellant kept this dog which was said 
to be a large dog, at the top of the house, and it is said 
(though I think for this purpose it is perfectly immaterial) 
that the landlord complained that the dog was kept there. 
But the complaint was with reference to the dog’s insanitary 
habits, and in no way in reference to any danger to any of the 
occupants of the house by reason of the dog either going 
upstairs or downstairs. There was no evidence at all that 
the dog on the occasion in question was doing anything other 
than proceeding in a way in which a well-behaved dog would 
go downstairs. But, unfortunately, it knocked against the 
lady’s leg, and she fell and broke her leg. The dog did not 
bite her, or attempt to bite her. She had heard nothing against 
the character of the dog. On the evidence, there is no ground 
for suggesting that the dog was not behaving in the ordinary 
natural way in which dogs behave. In those circumstances 
there was no evidence of such an exceptional character as 
would justify the learned judge, either in laying down the rule 
of law which he did lay down, or in deciding the case on the 
facts as he did decide it. Therefore, the appeal must be 
allowed, and the judgment must be set aside and entered for 
the third party with costs here and below. 

Scrutton and ATKIN, L.JJ., concurred. Appeal allowed. 

CounsEL: Martin O'Connor ; Hon. E. Duke. 


Soxicitors: Berry, Tompkins & Co. ; Richard Hargreaves. 
[Reported by T. W. Moraay, Esq., Barrister-at-Law.| 


A UNIVERSAL APPEAL. 


To Lawymes: For a PostcarD or A GUINSA FOR A MODEL 
Foru or Bequgst To Tas Hospitat ror EPILEPSY 
AND PapaLysis, Marwa VAs, W. 





Archer-Shee v. Baker. 19th and 20th May. 
Revenve—Income Tax—Income or ENGLiIsu BENEFICIARY 

UNDER WILL oF AMERICAN TESTATOR—PAID INTO BANK IN 

New YorK—ForeiGn SEcuritI1ES—ForEIGN PossEssIONs 

—Income Tax Act, 1918 (8 & 9 Geo. 5, ¢. 40), Sched. D, 

Cases IV and V. Rules 1 and 2. 

The appe llant’s wife was entitled to the income of the residuary 
estate under the Will of her father, an American citizen, who died 
domiciled in the United States. The funds were invested in stocks, 
shares and securities in the names of American trustees, who 
paid the income, after deducting American income tax and other 
outgoings into a bank in New York to the account of the legatee. 


Held, that the income was taxable, not as foreign securities 
or foreign stocks, shares or rents under Case IV, Rule 1 of Case V, 
but as being ” possessions not of the United Kingdom, under 
Rule 2 of Case V, and must be computed on the full amount of the 
actual sums received by the appellant’s wife in the United King- 
dom, but not on the full income. She could not be said to be 
entitled to the stocks and securities in specie, but only to a balance 
of income produced therefrom.” 

Singer v. Williams, 1921, 1 A.C. 91, applied, 

Decision of Rowlatt, J., reversed. 


Appeal by the appellant from a decision of Rowlatt, J. 
(reported, 'ante p. 527), on a case stated by the Special 
Commissioners of Income Tax. 

The question was whether and to what extent Sir Martin 
Archer-Shee, the appellant, was liable to be assessed to income 
tax in respect of Lady Archer-Shee’s interest under the Will 
of her father, an American citizen, who had resided and died 
in the United States, where the trusts of the Will were admini- 
stered, and where the income of the trust funds was paid 
to Lady Archer-Shee’s order at a bank in New York. The 
assessments were in two sums of £12,000 each for the two 
years ending April, 1925, in respect of profits from foreign 
and colonial securities under Case V, of Sched. D. 

Under the Will of Alfred Pell, a citizen of the United States 
of America, who died in that country, it was directed, inter 
alia, as follows :— 

“Section 6.—I direct that all my real and personal estate, 
except what is hereinabove disposed of, be held in trust 
by my executors and trustees as follows :—(1) That during 
the life of my said wife, Mary Huntington Pell, they shall 
apply two-thirds of the income and profits thereof to her 
use and the remaining one-third to the use of my said daughter 
or of any issue she may leave her surviving. (3) That in the 
event that my said wife shall die leaving no issue by me her 
surviving, the whole of the said income and profits shall there- 
after be applied to the use ot my said daughter Frances during 
her life, and (4) . Such application to the use of my said 
wife or my said daughter may be made by paying oVer the 
said income and profits as the same shall accrue to them 
personally or on their respective orders or receipts and free 
from the debts or control of any husbands they may have 
but without power to anticipate, assign, pledge or incumber 
the growing income or profits. 

Section, 9.—I nominate ... my wife, Mary Huntington 
Pell and J. Pierpont Morgan, junior, of the City of New 
York, to be the executors of this my Will and the trustees 
of all trusts herein created. . (Very full powers of dealing 
with, retaining and varying the investment of the estate 
are set out).” 

The widow of Alfred Pell died in 1904, leaving the said 
Frances Pell, but no issue by the said Alfred Pell, her surviving. 
In 1914, J. Pierpont Morgan, junior, resigned the trusteeship, 
and the Trust Company of New York, being a company con 
stituted under American law, and resident in the State of 
New York, was appointed a trustee of the Will. The fund 
constituted under s. 6 of the Will consisted of foreign 
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Government securities, toreign stocks and shares, and other 
foreign property 

During the three years ended 5th April, 1925, the appellant 
was married to the said Frances Pell, who was entitled to have 
the whole of the income and profits from the said fund applied 
to her use. The Trust Company of New York had paid over 
to her order such part of the sums which they had received 
from the fund as they considered to be income as the same 
had accrued, and Messrs. J. P. Morgan and Co.’s bank in New 
York had retained in their own possession such sums as they 
thought might be required to comply with the income tax 
or other provisions of American law 

Rowlatt, J., held. confirming the decision of the Commis 
sioners, that the appellant was liable to be assessed under Case 
IV on the full amount of the income of the securities, whether 
or not remitted to England. The appellant appealed. 

Lord Hanworth, M.R., having stated the facts proceeded 
[t appeared to be clear that Lady Archer-Shee could not require 
the trustees of her father’s Will to send over to her the dividends 
of stocks and securities in the form received by them, and was 
not entitled to more than the balance remitted to her. It was 
also for the trustees to determine whether any moneys received 
were capital or income. In Lord Sudeley v. Attorney-General, 
1897, A.C. 11, ar attempt was made to say that where a 
testator gave one-fourth of his residuary, real and personal 
estate to his wife, and his estate included some mortgages 
on property in New Zealand, the lady was directly entitled 
in specie to one-fourth of the mortgages in question, but the 
attempt failed. What she was interested in was one-fourth 
of the clear resilue. The Lord Chancellor (Lord Halsbury) 
there said that it was idle to use such phrases as that the 
in the estate, 


person was “ entitled to” or had an “ interest ”’ 


for those phrases were not applicable unless, as the starting 
point, the proposition was e tablished that the thing that 
the legatee was entitled to was the actual mortgage 
itself, so that the Ne Zealand mortgage—the foreign 
asset—was the thirg which had to be administered, and 


when one looked it it 


mistake: the thing that the legatee was entitled to was one 


accurately that was an entire 


fourth share of residuary estate. Applying the analogy 
of that case here, the appellant’s wife could not require the 
dividends to be sent to her in specie, she was only entitled 
to receive a bala The question was, how was the sum so 
paid over to her t taxed ‘ The case was < learly covered by 
Sched. D, but it 1 not come under Case IV, “ tax in respect 
of income arising from securities out of the United Kingdom.” 
It was decided in Singer v. Williams, 1921, 1 A.C. 41, that 
hares in a foreign trading company were not foreign securi‘ies 
within Case IV, but foreign possessions within Case V. In 
that ca Lord Cave discussed the meaning of the word 
irities,” and held it must be strictly cons'rued and did 
not include shares or stock in a company. The balance 
payable to the appellant’s wife did not appear to fall within 
he language « IV, Rule } 
lurning to consider Case V, there were two rule 
Rule 1, which taxed the income arising from stocks, 
hares and rents in any place out of the United Kinzdom 
was not applicable. Was the income, then, immune from 


taxation? By no means; it came under Rule 2, by which 
the tax in respect of income arising from possessiors out of the 
United Kingdom other than stocks, shares or rents was to be 
computed on the full amount of the actual sums received 
in the United Kingdom, from remittances payable in the 
United Kingdom. He (his Lordship) agreed with the cor- 
tention that the present case came under Case V, Kule 2, as 
being income arising from possessions abroad, and the tax 
must therefore be computed on the full amount of the sums 
annually remitted to the United Kingdom. Mr. Hills was right 
in arguing that for the purpose of taxing beneficiaries in receipt 
of income, one might eliminate their trustees. All that was 


i 


But on the facts of the present case, here the 


quite true. 


income remitted bore no trace of its ancestry. It rightly fell 
to be taxed under Case V, Rule 2, and not otherwise. The 
appeal must be allowed and the case sent back to the Com 
missioners to reassess the tax 

WARRINGTON and Sareant, L.JJ., delivered judgments to 
the same effect. 

CounseL: F. H. Maugham, K.C., and Edwardes-Jones, K.C. 
Sir Douglas Hoqq, K.C. ( A.-G.), and Reginald P. Hills. 

SOLICITORS Poulton, Sons & Sandeman; the Solicitor 
of Inland Revenu 


{ ANGFO Lewis, E Barrister-at-Law 


Inicnil Eeven e Commissioners v. Newcastle Biewerie; 
Limiie!. 14th, 17th, 18th May and 9th June. 


RevenvuE—Excess Prorits Duty—RequisiTion or Rum 
BY ADMIRALTY—RESULTING PROFIT—WHETHER “ ARISING 
FROM ANY TRADE OR Business ’’—AccounTING PERtiop 
—FiInance (No. 2) Act, 1915, 5 & 6 Geo. 5, c. 89, ss. 38, 39. 


In1917, the Admiralty, under Defence of the Realm Regulations, 
requisitioned rum from traders, paying £10,315. In 1921 the 
War Compensation Court allowed the traders a further £5,309, 
and they were assessed to Excess Profits Duty in the sum of 
£4,247 (being 80 per cent. of £5,309), in respect of the year ending 
April, 1918. Upon appeal: 

Held, that ss. 38 and 39 of the Finance (No. 2) Act, 1915, 
imposed the duty upon profits arising from “ aL. trades or 
business,” and the profit was none the less @ profit because the 
rum had been requisitioned, or becauve it had been taken in a 
condition in which the traders would not ordinarily have sold 
it. Further, the £5,309, although paid in 1921, was part of a 
transaction effected in 1917, and therefore the assessment was 
correct. 


Appeal from a decision of Rowxarrt, J. 


In October, 1917, the Admiralty, acting under the Defence 
of the Realm Re gulations, ré quisitioned from the appellants, 
the Newcastle Breweries Limited, 259 puncheons of rum, and, 
on Ist May, 1918, they paid the sum of £10,315 on account, 
and ‘without prejudice to future rights. The appellants 
| contended that the rum was over proof; that it was not in a 
| state in which they would generally sell it ; and that the whole 
transaction had seriously prejudiced their business. The 
appellants subsequently bought a petition of right, but the 
matter was afterwards referred to the War Compensation 
Court, which court, on 7th November, 1921, while finding 
that at the time of the requisitioning there was no market 

allowed the appellants a further sum of 
£5,509 10s., which sum the appellants brought into account, 
under the heading “ sales of rum,” for the half-year ending 
April, 1922. An assessment was made upon the appellants 


price for rum, 


for the year 1918 in the sum of £1,247, excess profits duty, 
being 80 per cent. (the rate in force during 1918) of the £5,309. 
The appellants appealed, contending that on the authority 
of Guinness. Son and Co. Limited v. Commissioners of Inland 
Revenue, 1923, 2 Ir. L. R. 186, the £5,509 was not a receipt 
of their trade, or a profit arising from their trade or business. 
In the alternative they contended that even if it were a profit 
it did not arise in the accounting period to which excess profits 
duty applied. The Special Commissioners allowed the appeal, 
| but Rowzatt, J., reversed their decision, and restored the 
assessment. The appellants appealed. The court dismissed 
the appeal 
Lorp Hanwortns, M.R., in a considered judgment, said 
that ss. 38 and 39 of the Finance (No. 2) Act, 1915, made excess 
profits duty payable in the case of all trades or businesses of 
any description, and, under the Act’s fourth schedule, the 
profits taxable were “ the actual profits arising in the accounting 
period.” That indication had been followed in Martin v. 
Lowry, 70 Sou. J. 301, and applied in a case of a profit 


| arising from a transaction isolated in its nature and wholly 
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different from the taxpayer’s ordinary business. It was 
difficult for the court to accept the argument that because 
the rum when requisitioned was not in the condition in which 
the appellants would ordinarily have sold it, or because the 
transaction was a compulsory requisition, or because the 
appellants might have sold at a larger profit elsewhere, it was 
not a profit of the business. The court must, with regret, 
differ from the decision in the Guinness case, supra, for s. 39 
of the Act of 1915 did not refer to “‘ normal trade or business,’ 
but to “all trades or businesses.” As regards the ascertain- 
ment of the proper accounting period, the whole amount 
paid for the rum was in effect one sum, even if part of it was 
ascertained later. It was all part of one transaction, the 
taking of the rum in 1917. 

Lords Justices Warrincton and Sarcant delivered 
judgments to the same effect. 

CounsEL: Latter, K.C., and Cyril King for the appellants ; 
Sir Thomas Inskip, K.C. (8.G.), and Reginald Hills, for the 
Crown. 

Souicitors : Godden, Holme and Ward ; Solicitor of Inland 
Revenue. 


(Reported by G. T. WaITriELD-Hayres, Esq., Barrister-at-Law.} 


High Court—Chancery Division. 


The Never-Stop Railway (Wembley) Lid. v. The British 
Empire Exhibition (1924) Incorporated. 
Lawrence, J. 27th April. 


LICENCE TO CoNsTRUCT AND WorK RaliLway over LaNnp 
oF LicENSOR—REMOVAL oF RaiLway so ConstTRUCTED— 
Power TO CoMPEL REMOVAL ON TERMINATION OF LICENCE 
—ConTRACT—BREACH—ANTICIPATORY BREACH. 


A licence to construct and work a railway over the land of the 
licensor does not import an implied obligation on the part of the 
licensee to remove the structures at the termination of the licence 
Nor can the licensor in the absence of express contract to that effect, 
compel the licensee to remove such structures 


This was an action in which the plaintiffs asked for a 
declaration that they were entitled to sell their property at 
Wembley with the benefit of the options, and an injunction 
to restrain the defendants from selling or disposing of the 
undertaking, except subject to the rights of the plaintiffs. 
The defendants counter-claimed for an order against the 
plaintiffs to remove the railway structures from their land or 
damages for leaving them there. The facts were as follows : 
Under two agreements dated respectively 8th December, 1923, 
and 17th February, 1925, the Never-Stop Transit Company 
was granted the right to occ upy sufficient land of the 
defendants for the purpose of constructing and working a 
railway in the grounds of the defendants, according to plans 
to be approved by the defendants, until the termination of the 
Exhibition to be held at Wembley in 1924 and 1925. It was 
also agreed that a subsidiary company should be formed to 
take over the benefit of the agreements, such company to be 
at liberty to sell its property at Wembley, in which event 
the defendants were to grant to the purchasers an option 
(to be exercised by notice to the defendants within fourteen 
days after the signature of the contract for sale) to occupy 
the land for the further period of one year from the closing 
of the exhibition, and the like option to be exercised as therein 
mentioned to extend such occupation from year to year for 
a total period not exceeding six years from the closing of the 
Exhibition of 1925. The plaintiff company was thereupon 
incorporated, and the benefit of the agreements was trans- 
ferred to it. They constructed the railway on the defendants’ 
land, partly carried on a viaduct supported by concrete pillars 
embedded in the soil. The railway was worked in 1924 and 
1925. And after the Exhibition closed in 1925, the defendants 
went into voluntary liquidation, and the plaintiffs requested 
the liquidators that the licence might be renewed in their 
favour for another year on the terms of the existing agreements | 


instead of such renewal being granted to the purchasers from 
them. The liquidators refused this request, and claimed 


| that owing to the lapse of time since the closing of the 


Exhibition, the licence had lapsed, and they called uponthe 
plaintifis to remove the railway structures from the land of 


| the defendants. The liquidators were added as defendants 
| to the action, and agreed at the trial that in consideration of 


the defendants surrendering the debentures which they held in 
the plaintiff company, the plaintiffs would forego any right 
they might have to specific performance, and would confine 
their claim to damages for breach of contract as the liquidators 
were desirous of selling the Exhibition land at an early date. 

LAWRENCE, : 3 after stating the facts, said: A reasonable 
time after the termination of the Exhibition within which the 
plaintiffs might exercise their option had not, in my judgment, 
elapsed on 30th December, 1925, as it must have been within 
the contemplation of the parties that the plaintifis would 


| require reasonable time to satisfy a purchaser of the option 





as to what use the Exhibition grounds were going to be put 
after the closing of the Exhibition, and further the plaintiffs 
were entitled on 23rd January, 1926 (the date of the writ) 
to treat the letter of 30th December, 1925, as an anticipatory 
breach of the agreements. As to the counter-claim, in the 
absence of any authority for the proposition that if a freeholder 
granted a licence to A to occupy land for purposes involving 


| the erection on the land of a building for A’s sole use during 


the currency of the licence, then at the termination of the 
licence A was bound to remove, not only his goods and chattels, 
but also the building, the court would refuse to accept it as 
sound. In the case of landlord and tenant, in the absence of 
agreement to the contrary, a building erected by the tenant 
upon the demised land becomes part of the land, and at the 
expiration of the lease reverts to the landl st who cannot 
oblige the tenant to remove it. The relationship of licensor 
and licensee presents an a fortiori case. Wt an the structures 
were annexed to the land the y became the property of the 
defendants, and the plaintiffs had only the right during the 
currency of the licence to use such structures as part of the 
land of the defendants necessary for the purposes of the 
railway. Further, in the particular circumstances, an obliga- 
tion to remove the structure cannot fairly be implied. The 

fact that the defendants do not want it is no reason for making 


the implication. If the plaintiffs had sold their undertaking 
and the purchaser had exercised the option, it was obviously not 
the intention of the parties that the plaintiffs should remove 
the structures. That the implication might be confined to 
the event of the liberty to sell not being exercised by the 


plaintifis is negatived by the refusal of the defendants to 
perform their obligation to grant the option. They cannot 
be allowed to enforce a liability under the agreements which 
has only arisen owing to their own wrongful ref to perform 
their part of those agreemen . 

COUNSEL: Owen - mpson, K.C., and J. E. Harman; 
Jenkins, K.C., and R. W. Turnbull 


Souicirors: Wat oaid & Co. > Slaughter & Al 
.Le 


+ 


Reported t L. M aN May, | » Ba ter-a 


In re Griffiths ; Jone; Jenk n:. 
Romer, J. 29th, 30th April and 15th Ma 


WiLtt—ConstructTion—* By ANY DEED OR DOCUMENT ANTICI- 
PATE CHARGE ASSIGN OR OTHERWISE DIS! OF ”’ 
ForFeEIruURE—To TAKE PLact UPON EXECUTION 
OF ANY SUCH CHARGE OR ASSIGNMENT PETITION IN 
SANKRUPTCY BY TENANT FOR LIF 
A tenant for life who files his own petition in ba iptcy does 

not by any dee H mocu ert ant ipat " mor 

otherwise dispose if hie life interest 80 as ft j a forfeiture 
of such life interest 
2 Ch. 705, doubted and distinguished. 


In re Cotgrave, 1905 


Originating summons 
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This was an originating summons issued by the trustees 
of the will of the testator for the determination of the question 
whether T. J. Jones, a tenant for life under the said will, had 

] 


forfeited his life interest um of money and the instalments 
representing the same had become divisible in the manner 
ill, or whether such income was payable 
to his trustee in bankruptcy. The facts follows : 
Under the will of the sum of money was vested in 
trustees in trust to pay the income to T. J. Jones for life, and 
‘by any deed or 


ina 
referred to in the said w 
were 


as 


testator a 


it was there by declared that if he should 
document anticipate charge assign or otherwise dispose of ’ 
the income of the said sum, such deed or document should 
ct, and that upon the execution of any such 
aid sum should in the events which 
J. Jones then 


have no valid eff 


charge or assignment the 
happened be divided among the children of T 


nving in equal hare 2 T J. Jone pre ented his own petition 
in bankruptcy, and on the same day was adjudicated a 
bankrupt thereon 

Romer, J., after tating the fact said the trustee in 


bankruptcy alleges that he is entitled to receive the income 
of the fund during the life of T. J. Jones on behalf of the 
children, it is alleged that T. J. Jones by reason of his having 
been adjudic ated a bankrupt on his own petition has incurred 
a forfeiture of his life interest under the directions in that 
behalf contained in the will. The contention in favour of a 
forfeiture having taken place is on a decision of 
Kekewich, J., in Jn re Cotqrave, 1903, 2 Ch. 705, in which the 
learned judge arrived at a conclusion that where a legatee was 


based 


adjudicated a bankrupt upon his own petition the petition 
and adjudication consequent thereon constituted an alienation 
of hi the levatee. After considering the cases of 
In ve Amhersts Trusts ee. Boy Kq 164: Ea parle 
Lovell, 1901, 2 K.B. 16, and Graham \ Lee, 1857, 23 Beav. 
. though I have some difficulty in following the reasoning 
of the learned judge in the case of In re Cotqrave, 

I might, if the words of forfeiture in the present case had 


indistinguishable from those of the clause in Jn re Cotgrave, 


legacy by 
1872, 


” 
oes 
supra, 


been 


supra, have found it my duty notwithstanding my own doubts, 
to have followed the decision given in that case over twenty 
years ago, and so far as [ know never since questioned. But 
the clause in the present case is different in one important 
respect from the No forfeiture was 
occasioned in the present case unless T. J. Jones had dealt 
income of the trust fund by some deed or document 


clause in that case 


with the 
which, as 
which purports to anticipate, charge, assign or otherwise 


The forfeiture 1s to take effect upon 
That 


| ré ad the ( lause. must be some deed or dow ument 


dispose of Sue h Income 


the “execution of any such charge or assignment.” 
appears to indicate that the deed or document must be one 
which upon its execution creates a charge or assignment. 


The petition in bankruptey does not purport in any way to 


anticipate, assign, charge or dispose of any property of the 
petitioner at all, and most certainly no forfeiture is occasioned 


upon its ** execution.’ The most that can be extracted from 


Tn ie 


the adjudication was 


that the forfeiture was caused when 
but took effect the 
There will be a declaration that 


Cotqrave supra, 1s 


made, as from 
presentation of the petition 
the forfeiture clause in the present case has not taken effect 
Il. W. Clements; Beebee Dighton Pollock. 
Soticrrors : Gibbs, White & King, for W. H. Pethybridge, 


Cardiff, Solicitor for the Board of Trade. 


COUNSEL : 


[Reported by I. MorGAN May, Esq., Barrister-at-Law.] 


The attention of the Legal Profession is called to the fact 
that the PHCQENIX ASSURANCE COMPANY Lid.. Phoenix 
House, King William Street, London, E.C.4. transacting 
ALL CLASSES OF INSURANCE BUSINESS) invites 
proposals for Fidelity Guarantee and Court Bonds, Loans on 
Reversions and Life Interests. Branch Offices at 11, Waterloo 
Place, S.W.1; 187, Fleet Street, E.C.4.; 20-22 Lincoln’s Inn 


Fields, W.C.2, and throughout the country. 





Lawrence, J. 2nd June. 


WaL_—Power 
MISSIONER TO OrpER Repatr or Watit—Ultra Vires— 
ImpLigep PowrR—OmissION oF Express PoWER FROM 
Act—IncLosure Act, 1836, 6 & 7 Will. 4, c. 115, ss. 26, 
27 and 32—InctosureE Act, 1845, 8 & 9 Vict. c. 118, s. 83. 


Garnett v. Pratt ani Another. 


REPAIR OF or Com- 


INCLOSURE—A WARD 


There is an implied power conferred on the Commissioner to 
direct the maintenance of walls by virtue of the express powers 
confe rred upon him to divide the land, elc.., by ss. 26 and 27 of 
the Inclosure Act, 1836. 

Cuckfield Rural District Council v. Goring, 1898, 1 Q.B. 


865, distinguished. 


Witness action. This was an action to decide who was 
liable to repair a wall. The facts were lengthy. The relevant 
ones were as follows :—On the 22nd March, 1859, an award 
was made under the Inclosure Act, 1836 (commonly called 
Lord Worsley’s Act). Under this award there were allotted 
to the plaintifi’s predecessor in title in respect of his cattle 
gates or stints and other rights in the open and common 
stinted pasture field “ Green Scarr Pasture,” at Hawes, in the 
North Riding of the County of York, 149 acres, 1 rood, 
9 perches, being No. 4 on the plan on the award, and to the 
defendant’s predecessors in title in respect of their rights in 
“Green Scarr Pasture,” 182 acres, 1 rood, 29 perches, being 
No. 6 on the same plan, and the land so allotted was assigned 
to the defendants’ predecessors, their heirs and assigns. By 
that award the person to whom the land No. 4 was allotted 
was directed to make and for ever thereafter maintain certain 
fences on the boundaries thereof, and the persons to whom 
the land No. 6 was allotted were directed to make and for ever 
thereafter maintain a good and sufficient fence on the whole 
of the south-west side thereof adjoining the land No. 4. In 
accordance with the award, a wall or fence was erected in 
height about five feet extending 847 yards and separating the 
defendants’ and the plaintiff's allotments. That wall, as was 
proved at the trial, had been allowed to fall into disrepair, 
and for upwards of twenty years last past sheep owned by the 
tenants of those allotments had strayed through the gaps in the 
wall without let or hindrance and grazed on the respective allot- 
ments. Recently there had been disputes between the owners 
and tenants on either side of the boundary wall as to which 
of them were liable to put the wall in repair, and this action 
was started by the owner of allotment 4 and his tenant against 
the owner of allotment 6 and his tenant asking for a declaration 
that the defendants were bound to rebuild, repair and maintain 
the wall or to erect, repair and maintain on the site of such 
wall a good and suitable wall sufficient to turn cattle and sheep, 
and also for a mandatory order to rebuild such parts of the 
wall as were decayed or had been destroyed. The Commissioner 
was authorized by the Inclosure Act, 1836, to give directions 
for the erection of fences sub-dividing the several allotments, 
but was not in terms authorized to give directions for the 
maintenance of those fences. This omission was supplied by 
the Inclosure Act, 1845, which, by s. 83, authorized the valuer 
making the award to direct who was to maintain the fences. 
It was contended on behalf of the defendant owners that the 
Commissioner had acted ultra vires in directing the defendant 
owners predecessors to maintain the wall, and that the owners, 
not being occupiers, were under no liability, as the liability 
was a liability ratione tenure, and in support of this contention 
Cuckfield Rural District Council v. Goring, 1898, 1 Q.B. 865, 
was relied on. 

LAWRENCE, J., after stating the facts, said: Upon the true 
construction of the Inclosure Act, 1836, although it omits 
in express terms to confer authority upon the Commissioner 
to direct the maintenance of the fences, the erection of which 
he had power to direct, nevertheless that power is conferred 
by the Act by implication by reason of the authority conferred 


upon the Commissioner to divide the land and to erect 
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boundary fences on the land so allotted (see ss. 26 and 27 of 


the Inclosure Act of 1836). In the absence of such an implied 
power the result of that Act would be nothing short of a farce. 
The persons upon whom the obligation to repair is placed by 
the award are the persons to whom the allotment No. 6 is 
assigned and awarded their heirs and assigns. The defendants, 
the present owners of that allotment, are the assigns of the 
original allottees of the land, and therefore there is a direct 
statutory obligation upon them in the character of assigns of 
the land. In Cuckfield Rural Council v. Goring, 1898, 1 Q.B. 
865, the liability which was there discussed was concerning 
the repair of a highway where the circumstances were quite 
different. The obligation to repair the wall primarily rested 
on the owners of the allotment No. 6. The plaintiffs are 
entitled to a declaration (without prejudice to any question 
of the liability as between the defendant Pratt and the other 
defendants) that the defendants, the owners and occ upiers of 
the defendants’ allotment are bound to repair and maintain a 
good and sufficient wall along the boundary line separating 
that allotment from the plaintiff’ s allotment, and there will 
be an order on the defendants to that e - ct. 


CouNsEL: J. M. Paterson ; Beebee ; G. D. Johnston. 
SOLICITORS : Golding, Hargrove & sooty for Holden and 
Wilson, Lancaster; Maude & Tunnicliffe, for Willan and 


Metcalfe ; Hawes, Jenkinson, Meyler & Campbell. 


[Reported by L. MorGan May, Esq., Barrister-at-Law.} 


High Court—King’s Bench Division 


Harnett v. Fisher. Horridge, J. 
Limitations, Stature or— Lunacy — CERTIFICATION 
NEGLIGENCE—Dvuty or REASONABLE CARE—DETENTION 
UNDER RECEPTION ORDER—PLAINTIFF FOUND TO BE SANE 
AT Date or OrpeR—Sratutre or L IMITATIONS, 1623, 
21 Jac. I, c. 16, ss. 3, 7—Lunacy Act, 1890, 53 & 54 Vict., 
c. 5s. 4 (2). 


In 1912 the defendant, a medical man, certified the plaintiff 
a lunatic under s. 4 (2) of the L 
order was thereon made under which the plaintiff was detained 
tn a licensed house. In 1922 the plaintiff brought an action 
against the defe ndant for negligence in the giving of the certificate. 
The jury, in returning a verdict for the plaintiff for £500, found 
that the defendant was neglige nt in giving the certificate, and 
that the plaintiff was not insane at the time it was given. Legal 
argument was then heard. 


Held, that the defe ndant was under a duty of care towards the 
plaintiff and liable in damages for any injury suffered through his 
negligence ; that the making of the reception order by the justic 
was the result of the negligent certification by the defendant, and 
should have been foreseen by him ; that the reception order was 
not. therefore, the intervention of a fresh independent cause 
but that the plaintiff's right to recover was barred by s. 3 of the 
Statute of Limitations inasmuch as he could not rely on s. 7 
of that Act because the jury had found that he was of sound mind 
at the time the cause of action accrued. 


27th April. 


LUNACY 2 (ct, L890, and a reception 


Further consideration of an action tried before Horridge, J., 
and a special jury. The action was brought by William 
Smart Harnett, a farmer and fruit grower, of Springfield, 
near Sittingbourne, Kent, against the defendant, Dr. Henry 
Holdrich Fisher, of High-street, Sittingbourne, for damages 
for alleged negligence in certifying him, under s. 4 (2) of the 
Lunacy Act, 1890, on 10th November, 1912, to be a lunatic 
and a proper person to be detained under care and treatment. 
A reception order of the same date was subsequently made 
under which the plaintiff was detained and taken to a licensed 
house at West Malling. The defendant, who was the first 
medical man to certify the plaintiff to be a lunatic, denied 
negligence, and pleaded that he had acted in good faith and 
with reasonable care as required by s. 330 (1) of the Lunacy 





The jury, who found thatthe plaintiffjwas-not of 


Act, 1890. 
unsound mind on 10th November, 1912, 
did not vse reasonable care in certifying him, 
£500 damages. Judgment asked for 
defendant on the grounds (1) that he 
plaintiff to exercise reasonable care, the cause of the 
plaintiff's detention was the independent order of the justice 
and not the certificate of the doctor, and (3) that the claim 
was barred by the Statute of Limitations, 1625, inasmuch as 
the act complained of was completed on LOth November, 1912, 
and this a -_ was not brought until 31st May, 1922. 
Horriper, J., In Hall v. Semple, 5 F. & F.537, Crompton, 
P apc a jury that an action would lie against a medical 
man if he assumed the duty of signing a certificate of insanity 
without making a due and proper examination, and such 
inquiries as were necessary, not in the exercise of the extremest 
possible care but of ordinary care, and damage thereby ensued. 
It mattered not that there had been no improper motive and 
that the certificate was not false to his knowledge. See also 
Everett v. Griffiths, | 3 K.B. 163; 1921, 1 A.C. 631. His 
opinion coincided with that of Crompton, J., and he thought, 
on the state of the authorities, that a doctor who undertook 
the statutory duty of certifying must use reasonable care, and, 
if he failed to do so, the damages occasioned to the individual 
as to whom the certificate was given could be recovered 
against that doctor. With regard to the second point, that the 
plaintiff’s detention was the independent order of the justice 
and not the certificate of the doctor, that submission was based 
on the judgment of Lord Reading in Everett v. Griffiths, 
Lord Reading founded his judgment on Thompson v. Schmadt, 
8 T.L.R. 120. Lord Finlay, when Everett v. Griffiths, supra, 
was before the House of Lords, expressed an opinion contrary 
to Lord Reading’s. He (Horridge, J.) therefore thought that 
in a case under the statute, such as this, where no order could 
be made by a justice without the certificate of the doctor, and 
where the certificate was made with a view to getting an order, 
the negligent giving of the certificate was a direct cause of the 
reception order and detention. It ought reasonably to have 
been anticipated that that _hegligence would result in the 
making of the reception order. The making of the order was 
not the intervention of a fresh independent cause, and there 


= d that “Dr. Fisher 
awarded him 
behalf of the 
0 duty to the 


was on 
owed 
that 


\- 


Qi) 


fore the defendant was liable for the consequences of his 
negligence even though the actual order under which the 
plaintiff was received was made by the justic e. See Latham v. 


Johnson, 1913, 1 K.B. 3 at p. 413. On the third point it 
was said on behalf of the plaintiff that he came within the pro 
tection of s. 7 of the Statute of Limitatidns, 1623, as being a 
person who, at the time when the cause of action ac crued, was 


OS 


non compos mentis. For the defendant it was argued that 
actions on the ease were mentioned in s 3, but that s. 7, nas 
much as it did not repeat in the description of actions an 
action on the case, did not extend to such actions. The 
case of Piggot v. Rush, 4 Ad. EK. 912, and the authorities 
there cited, showed that, on a liberal interpretation of 
the statute, the proviso (s. 7) would extend to actions 
on the case within s. 3. It remained to consider whether the 


plaintiff was within the disability of being non compos mentis. 
The jury had found as a fact that he was of sound mind on the 
date the order was made, and the plaintifl’s contention 
throughout had been that he was of sound mind. It had been 
argued for the plaintiff that because when once the reception 
order had been made he was subsequently described under the 


Act as a lunatic (see ss. 35 and 50) he must therefore be taken 
for all purposes, and for the purpose of s. 7 of the Statute of 
L imitations, 1623. to be non compos mentis. H e did not think 


that was a correct view. The whether the 


that question 


P laintiff was non ompos mentis Was & question of fact which the 
jury had found in his favour in accordance with his contention 
that he w 
protected by the proviso. 
detendant. 


was always of sound mind. He was not, therefore, 
There would be judgment for the 
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W. J. Cre mlyn and N. L’ 
K.f e and T. Carthew’ 


Coulson: for the 


CounseEL: for the plaintiff, J 
Macaskie for the defendant, Neilson 

Sonicirors: for the plaintiff, H 
Le Brasseur and Oakley 


CLAYTON, Esq 


defendant 


[Reported by CoLis Barrister-at-Law.| 


Leslie and Co. Ltd. ». Cumming and Others. 
Roche and Mackinnon, JJ 27th April, 7th May. 


LANDLORD AND TENANT—RENT ReEstTRICTION—DECONTROL 


FURNISHED SUB-LETTINGS OF WHOLE OF PREMISES—ParRI 
SUBLET FURNISHED LATER—ACTION FOR POSSESSION OF 
WHOLE WHILE TENANCY OF PART CONTINUING—INCREASE 
or Rent anp Mortoace Interest (Restrictions) Act, 
1920, 10 & 11 Geo. V,¢.17 5,12 (2) proviso (1) 

Section 12, s-s. (2 of the Increase of Rent and Mortqage 


Interest (Re Act states : “* This Act shall apply 
to a house or a part of a house let as a se paral dwelling, where 
either the annual amount of the standard rent or the rateable 
in the Vetropolitan police district 


frictions 1u20) 


value does not exceed—la 
, £105 and every such house o1 part of a house shall be 
deemed to be a dwelling-house lo which this Act applic s: Provided 
that (i) this Act shall not 
fide let at a rent which includes 
alle ndance oT Use of furniture 
Where the tenant of an unfurnished house within the operation 
of the Rent Restrictions Act lets it furnished, an action for 
possession hy the landlord for breach of covenant cannot be 
maintained if it is brought afte) the period of the furnished sub 


apply loa dwelling house bona 


payments wn respect of hoard. 


letting is terminated and the tenant is again in possession. 

i he re a part of the pre mises sublet furnished, an 
action for possession of the whole house for hreac h of covenant 
cannot be maintained during the continuance of that sub letting 


ha Ss hee /t 


Appeal from the West London County Court By an 
agreement in writing dated 25rd November, LOL8, the plaintiff 
let to the defendant, R. C. Cumming, an unfurnished flat at 
West Kensington at a rent of £65 a vear for three years from 
Michaelmas, 1918. The agreement contained a covenant by 


the defendant not to assign, underlet or part with possession 
of the flat or any part thereof without the plaintiffs’ consent in 
There was to be no 
vexatious withholding of consent in the case of a desirable 
being found for the whole flat. The term expired at 
1921, but the defendant, Cumming, 
at that date or at Mi haelmas, 1923, when a 


writing being previously obtained 


tenant 
Mi haelma ’ 


Sion, and 


remained In 


posses 
notice to quit expired, he became a statutory tenant under the 
Rent Restrictions Act, 1920. Later the rent was increased 
under the provisions of that Act to £98 a year. In August, 
1922, Cumming let the whole flat furnished to one, Moore, 
for a year. The consent of the plaintiffs had not been 
previously obtained, but it was given in writing on 
Ist December, 1922 In October, 1925, the whole flat was 


again let furnished to a Mrs. Willcocks Again no consent was 
previously obtained, but it on 29th 
August, 1924. Cumming left 1922. 
account of bad health. Thereafter he never lived at the flat. 
but his furniture remained there, and his two daughter 
were the resided there except 
during the two periods when the flat was sub-let. In May, 
1925, the defendant's daughters, acting on his behalf, let two 
rooms in the flat furnished to one, Samad, at a rent of £2 10s, 
a week, including The plaintiffs 
complained that the sub-letting was a breach of the agreement. 
On 2nd November, 1925, they issued a plaint 
possession of the whole premises After the issue of the plaint 
and before the hearing of the action on 2nd December, 1925, 
Samad gave up possession of the two furnished rooms and left 


wa given in writing 


London in October, on 
. who 


made defendants in action, 


attendance. thereupon 


claiming 


the flat. The county court judge held that the premises 
were subject to the Rent Restrictions Acts: and that the 
matter was one for his discretion, and he did not think it 





reasonable to make an order for possession. He accordingly 
entered judgment for the defendants. The plaintiffs appealed. 

Rocue, J., in dismissing the appeal, said that they had 
been referred to Prout v. Hunter, 1924, 2 K. B. 736. In that 
case the whole of the demised premises had been let furnished, 
and at the date of the writ were in the occupation of the person 
who had taken them. In the present case the whole of the 
demised premises had been let furnished by the defendants 
twice, but in each case the term of occupation had ended long 
before the date of the proceedings by the plaintiffs. The 
effect of these sub-lettings (with the subsequent consent of 
the plaintiffs) was not that the premises both became and 
continued to be premises to which the Acts of 1920 and 1923 
did not apply. From the termination of those two sub- 
tenancies, Cumming was in possession under a statutory 
tenancy, and the premises at that time were not let furnished. 
The proposition that such premises held in such circumstances 
had ceased to be protected by the Acts, because they had 
been let furnished for a period which had expired, was not 
supported by the cases Phillips v. Barnett, 1922, 1 K.B. 222; 
and Williams v. Perry, 1924, 1 K.B. 936. 

The period of the furnished letting of two rooms to Samad 
was in existence at the date on which the proceedings by the 
plair tiffs began. Ifthe whole premises had been let furnished 
to him Prout v. Hunter, supra, might have been invoked as 
shewing that the Act no longer applied to the premises. As 
that, however, was not the case, and only two rooms were so 
sublet, the premises did not come within the proviso to s. 12, 
s-s. 2 of the Act of 1920. The plaintiffs’ claim was for possession 
of the whole premises and not of those two rooms only. It 
might be that if they had claimed possession of those two rooms 
Gidden v. Mills, 1925, 


the claim would have succeeded : 
Their claim to 


2 K.B. 715. But they had not done so. 
possession of the whole of the premises failed. 
Mackinnon, J., delivered judgment to the same effect. 
CounseL: For the appellant: Gilbert Stone ; the respon- 
dents were not represented and did not appear. 
Soticrrors : For the appellants: Shepheards, Walters and 


Bingle ¥- 


[Reported by Comin CLAYTON, Esq., Barrister-at-Law.] 


Newman ~. Slade. Salter and Fraser, JJ. 7th June. 


TENANT—WEEKLY TENANCY—NOTICE TO 
Quir—LENGTH Notice REQUIRED. 
A calendar week's notice, 1.€., & nolwe which excludes the day 
on u hich at is sent hut include s the day on which ut 13 received, 
is “a good and valid notice to determine a weekly tenancy unless 


LANDLORD AND 
OF 


a contrary intention is proved. 


Appeal from Bow County Court. The plaintiff, Henry John 
Newman, in May, 1925, let to the defendant, John Slade, 
two rooms on the first floor at 96, Oatland-rise, E.17, together 
with certain stable accommodation, on a weekly tenancy 
from Monday to Monday, at Ils. a week. On Monday, 
Ist February, 1926, the plaintiff gave the defendant a notice 
to quit expiring on Monday, 8th February. This notice was 
admittedly waived by a second notice on Monday, 8th Feb- 
ruary, expiring on Monday, 15th February. On the defendant 
refusing to leave the plaintiff brought an action for possession. 
The county court judge held that the notice to quit was a good 
and valid one, and entered judgment for the plaintiff. The 
defendant appealed. The question to be determined was 
whether the county court judge was right in holding that a 
weekly tenancy could be determined by a calendar week's 
notice, and that seven clear days’ notice, in the strict sense, 
were not necessary. 

Sa.rer, J., said it was extremely desirable that, in respect of 
weekly tenancies, there should be a plain and simple rule in 
regard to the length of notice required to determine such 
The matter need not be complicated by reference 


tenancies. 
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to yearly, quarterly or monthly tenancies. It was well- 
settled law that in the case of tenancies from week to week 
either party could determine the tenancy by a week’s notice 
unless a contrary intention appeared. The question then 
arose what was meant by a week’s notice. Was it necessary 
to give seven days’ notice or seven clear days’ notice, using 
the words in the strict and technical sense? If seven clear 
days’ notice were required it was plain that both the day on 
which the notice was sent and the day on which it was received 
had to be disregarded. In Sidebotham v. Holland, 1895, 
1 Q.B. 378, Lindley, L.J., said that the usual rule for com- 
puting time in such cases was not to count the day on which 
the notice was delivered, but to count the whole day on which 
the notice was received. 


On principle there was no reason why | 


that rule should not be followed here, or why seven clear | 


days’ notice should be required. That either party could 


give notice on a Monday to expire on the following Monday | 


was a simple rule, whereas, if a longer notice were required, 
difficulty and uncertainty would ensue. If in this case the 
day on which the notice was given was disregarded, but the 
whole of the day on which it was received was included, it was 
clear that the tenant had had seven days’ notice. See the 
cases of Harvey v. Copeland, 30 Ir. R. 412; Fleury v. 
O'Reilly, 40 Ir. L.T.R. 125; and Sullivan v. Sheehan, 50 Ir. 
L.T.R. 41. The only case which seemed to present any 
difficulty was Weston v. Fidler, 88 L.T. 769. But there the 
decision was upon the particular facts, and one essential 
fact was that, under the terms of the tenancy the tenancy 
had to expire at a certain time, namely, before noon on the 
particular day. The tenant, therefore, did not have the whole 
of the last day on which to leave, and had only six and a half 
days in all. It appeared both on principle and authority 
that a calendar week’s notice to quit was a good and valid 
notice. The appeal would be dismissed. 

Fraser, J., concurred. 

CounseL: for the appellant, B. L. A. O'Malley ; for the 
respondent, Potter. 

Soxicrrors: for the appellant, 
respondent, Walter H. Cowl. 

[Reported by CoLIn CLAYTON, Esq., Barrister-at-Law.] 








Societies. 
Provincial Meeting of The Law Society. 
We are informed by the Secretary (Mr. E. R. Cook), that 
the Council have accepted an invitation from the Birmingham 
Law Society to hold the Provincial Meeting this year in 
Birmingham, viz., on Tuesday and Wednesday, the 28th 


William Daybell ; for the 


and 29th September next, and the proceedings will, it is 


expected, be as follows :— 


Monday, the 27th September.—Visitors will arrive in 
Birmingham, and the Lord Mayor of Birmingham will 
give a Reception at the Council House in the evening. 

Tuesday, the 28th September.—Members will meet at 
the Council House at 10.30 a.m. The President of the | 
Law Society will then deliver his Address. This will be 


followed by the reading and discussion of Papers contributed 
by Members of the Society. The Meeting will adjourn 
from 1.30 to 2.30 for Luncheon, and will close at 4.30. 

In the evening there will be a Banquet at the Grand 
Hotel. 

Tickets for the Banquet (£1 10s. each inclusive) can be 
obtained from the Honorary Secretary of the Birmingham 
Law Society on or before the 4th September. 


Wednesday, the 29th September—The Meeting will 
be resumed at 11 a.m., when the reading and discussion 


of Papers will be continued until 1.30, when the Meeting 
will close. 

In the afternoon are being made for 
visitors to inspect various works and places of interest 
in Birmingham and district, and the Vice-Chancellor 
and Principal of the University will entertain visitors to 
tea at the University, Bournbrook. 

For the evening, seats are being reserved 
at one or more of the theatres. 


arrangements 


for visitors 








Thursday, the 30th September.—There will be Excursions 
to various places of interest in Warwickshire, Worcestershire 
and Shropshire. Particulars will be given in the detailed 
programme. 

Members attending the 
during the visit to several 
neighbourhood. 

Each member will be entitled to take a lady to the above 
entertainments and excursions (except the Banquet). 

Any member proposing to attend the Meeting should signify 
their intention, on or before the 14th August, to Mr. Wilfred C. 
Mathews, the Honorary Secretary of the Birmingham Law 
Society, at the Library, Wellington Passage, Benne:ts Hill, 
Birmingham, stating whether he will be accompanied by a 
lady. 

The Council will be glad to receive communications from 
members willing to read Papers at the Meeting, but the subject 
of any Paper should be notified to the Secretary on or before 
the 19.h July, when the Council will proceed to consider the 
subjects proposed, and select such as they consider are the 
most suitable for discussion at the Meeting, intimating 
their opinion to Members in time to enable them to prepare 
their Papers. 

Those members whose Papers are not among those selected 
may, nevertheless, prepare and submit them, and they will 
be read and discussed should the time at the disposal of the 
Meeting suffice. 

Subject to the control of the President of the Law Society, 
each member attending the Meeting will be at liberty to 
speak and vote upon any matter under discussion, but all 
resolutions expressive of the opinions of the Meeting will be 
framed in the form of recommendations or requests to the 
Council to take the subjects of such resolutions into their 
consideration. 

Particular attention is called to the request that members 
will notify the Honorary Secretary of the Birmingham Law 
Society of their intention to attend the Meeting on or before 
14th August next, in order that programmes may be sent 
to them. 


free admission 
links in the 


have 
golf 


Meeting will 
clubs and 


Solicitors’ Benevolent Association. 


The monthly meeting of the Directors of this Association 
was held at the Law Society’s Hall, Chancery Lane, London, 
on the 9th inst., Mr. Alan G. Gibson in the chair. The other 
directors present were: The Right Hon. Sir William Bull, 
Bart., and Messrs. E. R. Cook, T. S. Curtis, E. F. Dent, E. F. 
Knapp-Fisher, C. G. May, H. A. H. Newington, P. J. Skelton 
(Manchester) M. A. Tweedie, and A. B. Urmston (Maidstone). 
£904 was distributed in grants of relief, fifteen new members 
were admitted, and other general business transacted. 


Law Association. 


The usual monthly meeting of the Directors was held at 
the Law Society’s Hall on Thursday, the 10thinst., Mr. J. E. W. 
Rider and late Mr. J. R. H. Molony in the chair. The other 
Directors present were Mr. E. B. V. Christian, Mr. C. F. 
Leighton, Mr. P. E. Marshall, Mr. A. E. Pridham, Mr. W. 
Winterbotham and the Secretary. A sum of £1,135 was voted 
in relief of deserving applicants, three life members were 
elected, and other general business transacted. 

ANNUAL MEETING, 

Lord Blanesburgh (President) took the chair at the 109th 
Ordinary General Court of the Law Association, which was 
held at the Law Society’s Hall on Monday. Among those 
present were Master King, Messrs. R. L. Hunter, J. E. W. 
Rider, J. R. H. Molony, W. M. Woodhouse, E. B. V. Christian, 
A. E. Pridham, C. E. Leighton, G. M. Davey, L. O. Eagleton, 
and E. Evelyn Barron (Secretary). 


The report of the directors stated that the receipt: of the 
association for the year were as follows: dividends on invest- 
ments, £1,722 lls. 9d.; annual subscriptions, £511 7s. ; 


donations and bequests, £21 12s.; life subscriptions, £147 ; 


making a total of £2,402 10s. 9d. The expenses of the year 
amounted to £335 3s. 0d., leaving a balance of £2,067 7s., 
which with £344 10s. 8d., balance from 1925, made the net 
receipts for the year £2,411 17s. Sd. Thereout the board 


distributed £771 10s. amongst twelve members’ cases and 
£1,201 10s. amongst forty-one non-members’ cases, making 
the total relief granted £1,973, leaving a balance of £438 17s. 8d. 
towards the expenditure of the current year. Since the 
formation of the association in 1817 the relief granted to 
members and their families had amounted to £91,901 13s. 10d., 
and to. solicitors (non-members) and their families 
£35,204 lls. 9d., making a grand total of £127,106 5s. 7d. 
From time to time the grants to members and non-members 
had been increased, and the maximum amounts now authorized 
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in non-members’ cases were £20 at one time and £55 by 


instalment The present income of the association justified a 
further ir ind a pre posal to that effect would be 
submitted to the court There was no limit to the amounts 
which might be given in member cases. All appli stions for 
relief were carefully considered by the board of directors, after 
the circurmstane f the applicants had been investigated by 
the ecretary nd tl amount and method of payme nt of the 
grants were fixed to cure as far as possible the greatest 
benefits to the recipients. During the year forty-five new 
members had joined, and there was now a total membership 
of 710 members. The membership still did not adequately 


represent the 4,500 London solicitors on the roll, and the 
directors appealed for further subscribers. 

Lord BLANESBURGH said that the report was very satis- 
factory, with the exception perhaps of one element, that of 
the membership of the society. It did seem a pity, when one 
knew how carefully the funds were administered and how 
great an amount of good was done, that so many solicitors 
who practised within the limits of Greater London should not 
think fit to become members, and he hoped that in the cours« 
of time that state of things would be greatly remedied. He 
thought we were about to pass through a time which was 
likely to be trying than those that had gone, and the 
association ought to be placed in possession of suflicient funds 
so that if the resolution foreshadowed in the report were 
adopted by the meeting it would be possible to offer larger 
benefits to those who were not members and had fallen into 
misfortune. The association in its early days had begun by 
helping its own family, so to speak, the members of the 
association, and in course of time it had found itself able to 
assist those outside. That was an excellent feature of its 
work, and one that made one feel proud to be a member of 
the profession. 

Mr. J. E. W. Riper 
accounts. 

Mr. W. M. Woopunot 
unanimously agreed to. 

Mr. KipER moved a resolution to the effect that the rules 
should be altered so as to permit of grants being made to 
non-members and their dependants to the extent of £50 in any 
one year. Ie said that at present the board were not able to 
grant a larger sum than £35 during the year, and the cost of 
living had so greatly increased that the directors thought they 
ought to have a larger margin in regard to the assistance they 


more 


moved the adoption of the report and 


seconded, and the motion was 


were able to give than had previously been the case. The 
greater number of those assisted by the association lived in 
London and the surrounding suburbs, where expenses were 


he avy, and really £35 was a very small amount. I p to the 
year 1571 the limit of the grants during the year in non- 
members’ cases was £10; in 1886 that was increased to £15; 
in 1900 the amount was raised to £25, and it was only in 1919, 
after the association had been in existence for a hundred 
years, that it was made £35. The directors might be relied 
upon to administer the funds with the greatest car \ll they 
wanted was the power, while the association had the money, 
to make grants up to £50 in cases where they were needed. 

Mr. R. L. HUNTER, in seconding the motion, urged that 
life-members should make donations to the association. It 
would be seen from the report that only £21 12s. had been 
received by way of donations during the year. 

Mr. J. R. H. MOLONY moved as an amendment that the 
directors be empowered to grant up to £52 in the year in 
non-members’ cases. 

Mr. RIDER seconded. 

The amendment was 
substantive motion. 

Lord Blanesburgh was re-appointed president. Mr. Rider 
and. Mr. Woodhouse were re-elected trustees. The board of 
directors were re-elected, and Mr. J. C. Brookhouse, Mr. G. H. 
Willis, and Messrs. Deloitte, Plender, Grifliths & Co. auditors, 
and a vote of thanks to the chairman brought the proceedings 


to at lose 


carried and afterwards also a a 


The New Law ol Property. 

Mr. Bertram B. Benas, Barrister-at-Law, of Liverpool, 
delivered a lecture entitled ‘‘ Notes on Current Cony yancing 
Practice ’’ before a largely attended meeting of the Llandudno 
Law Students’ Debating Society, which included many local 
solicitors, who were present at the invitation of the Society, 
held on Thursday, the 10th inst., at the Council Chamber, 
Town Hall, Llandudno. The registrar of the county court, 
Mr. J. J. Marks, M.A., took the chair, in the unavoidable 
absence of the President of the Society, His Honour Judge 
RK. O. Robs rts. 

Mr. Benas, in the course of his lecture, said that it was the | 
great merit of the new property legislation that it had caused | 


thousands of persons in the law, whose student days in the 
strict sense lay in the past, to appreciate the axiom that a 
lawyer all his life must ever be a student. The weekly legal 
discussions which the legal press conducted had given a new 
vitality to legal study, and in the opinion of the lecturer was 
calculated, not merely to develop clearer legal thinking, but 
better drafting and better pleading. The most helpful way 
to approach current conveyancing practice was to dismiss the 
idea that the present practice was a “* new’ conveyancing. 
The methods were old, but their use was extended by statutory 
enactment. The lecturer proceeded to deal with some of the 
chief technical problems met with in conveyancing practice. 
Continuing, the lecturer expressed the view that there 
appeared in some quarters a tendency net to find how the 
best could be made of the new legislation, but to concentrate 
on what might be the worst. A disabling rather than an 
enabling view of the new legislation was taken, disregardful 
of helpful facilities to overcome difficulties and obstacles. 

Complications were often largely exaggerated and some 
were really subjective in character, largely due to thinking in 
terms of the old law. While the methods were not novel, 
their extended application seemed difficult to those who were 
trained under other conditions. It might well be that a 
distant generation of law students in the future might possibly 
not even realize the existence of the difficulties which oppressed 
some practitioners to-day. The Acts would never work by the 
efforts of those who were merely destructive critics. They 
would grow and develop into a pliant instrument of land 
transfer and property dealing by the efforts of those who 
would do their utmost to make the best of what was, after all, 
a great and venturesome effort in legal progress. 

Thanks were accorded to the lecturer on the motion of 
Mr. E. KE. Bone, of Llandudno, the senior solicitor, and 
seconded by Mr. W. E. E. Jones, B.Sc., on behalf of the 
members of the Society, to which the lecturer responded, and 
proposed a similar vote to the chairman, which was seconded 
by Mr. R. B. Jones. The chairman, in response, extended the 
Society’s gratitude to Mr. A. Conolly, the clerk to the council, 
for the use of the council chamber to which the latter replied. 


Gray's Inn. 

being the Great Grand Day of Trinity 
Term at Gray’s Inn, the Treasurer (Master W. Clarke Hall) 
and the Masters of the Bench entertained at dinner the 
following guests: His Grace The Archbishop of Canterbury, 
G.C.V.O., the Right Hon. Lord Dawson of Penn, K.C.M.G., 
G.C.V.O., the Right Hon. Sir Herbert Samuel, G.B.E., the 
Right Hon. Sir John Anderson. G.C.B., the Right Hon. Neville 
Chamberlain, M.P., the Hon. Mr. Justice Rowlatt, K.C.S.1., 
Sir George Truscott, Bart., Sir Robert Wallace, K.C., Sir 
Travers Humphreys, Mr. Edward Harkness, and Mr. Wallace 
Nesbitt. 

The Benchers present in addition to the Treasurer were : 
Mr. T. Terrell, K.C., the Right Hon. Sir Plunket Barton, Bart., 
K.C., the Right Hon. Lord Merrivale, Mr. Herbert F. Manisty, 
K.C.. Mr. Arthur E. Gill, the Right Hon. Lord Justice Atkin, 
Sir Montagu Sharpe, K.@., His Honour Judge Ivor Bowen, 
K.C., Sir Alexander Wood Renton, K.C.M.G., K.C., Mr. R. E. 


Friday, llth June, 


Dummett, the Right Hon. Sir Hamar Greenwood, Bart., 
K.C., M.P., Vice-Chancellor Courthope Wilson, K.C., Mr. 
G. D. Keogh, Mr. Bernard Campion, K.C., Mr. J. W. Ross- 
Brown, K.C., Mr. James Whitehead, K.C., Mr. Frederick 


Hinde, with the Chaplain (the Rev. W. R. Matthews, D.D.), 
and the Under Treasurer (Mr. D. W. Douthwaite). 


Grand Day at Lincoln’s Inn. 


The Treasurer (Lord Danesfort) and Masters of the Bench 
of Lincoln’s Inn entertained at dinner last night, being the 
Grand Day in Trinity Term : 

The Lord Chancellor, Lord Salisbury, Baron Hayashi, 
Lord Carson, the Lord Chief Justice, the Home Secretary, 
the Master of the Rolls, M. Aubépin, Sir John Bland-Sutton, 
Sir Frederic Kenyon, Lieutenant-General Sir Arthur Holland, 
Lieutenant-Colonel Sir Maurice Hankey, Sir Joseph Thomson, 
and Mr. G. Woods Wollaston. 

The Benchers present were : 

Sir Edward Clarke, K.C., Lord Wrenbury, Lord Haldane, 
Sir Alfred Hopkinson, K.C., Lord Justice Warrington, 
Mr. Justice Eve, Mr. Justice Lawrence, Mr. Jenkins, K.C., 
Sir Thomas Hughes, K.C., Mr. Norton, K.C., Sir Frederick 
Pollock, K.C., Lord Justice Sargant, Mr. Justice Romer, 
Lord Buckmaster, Mr. Beaumont, Sir Felix Cassel, K.C., 
Mr. Lewis Thomas, K.C., Mr. Pember, Mr. Clauson, K.C., 
Sir Malcolm Macnaghton, K.C., Mr. Hewitt, K.C., Mr. 
Theobald Mathew, Sir Arthur Underhill, Mr. Whinney, 
Sir James Greig, K.C., Mr. Justice Tomlin, Mr. Ashworth 
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James, K.C., Mr. Vaughan Williams, K.C., Sir Herbert 
Cunliffe, K.C., the Attorney-General, Sir Malcolm Mcllwraith, 
K.C., Mr. Owen Thompson, K.C., Mr. Galbraith, K.C., Mr. 
Luxmore, K.C., Mr. Adams, Mr. Kennedy, K.C., Mr. Manning, 
K.C., Mr. Holdsworth, K.C., Mr. Hildyard, K.C., Mr. Hurst, 
K.C., Mr. Jeeves, K.C., Mr. Tyldesley Jones, K.C., Judge 
Sturges, K.C., Canon V. F. Storr (Preacher to the Honourable 
Society), and Mr. R. P. P. Rowe (Under-Treasurer). 


Grotius Society. 
THE LOCARNO PACT. 

Lord Blanesburgh presided at the annual meeting of the 
Grotius Society which was held in Gray’s Inn Hall on Monday. 
\mong those who accepted invitations, the majority of whom 
were present, were the Polish Minister, the Greek Minister, 
the Bulgarian Minister, the Czechoslavak Minister, the Dutch 
Minister, the Hungarian Minister, Sir Frederick Pollock, Bart., 
K.C., Sir Graham Bower, His Honour Judge Tobin, K.C.. 
His Honour Judge Stanger, K.C., Sir Alfred Hopkinson, K. 
Messrs. Nathaniel Micklem, K.C., J. W. Ross Brown, K 
J. M. Gover, K.C., J. A. Hawke, K.C., W. Greaves-Lord, K.C., 
Butler Aspinall, K.C., Sir D. M. Kerly, K.C., Messrs. B. A. 
Cohen, K.C., C. A. Russell, K.C., H. Manisty, K.C., H. L. Hart, 
K.C., E. A. Mitchell-Innes, K.C., Sir G. R. Lowndes, Sir 
William Solomon, Messrs. Lucien Wolf, F. W. Sherwood, 
A. J. Jacobs, Mons. Isaburo Yoshida, Dr. Dudley Toye, 
Dr. Leslie Burgin, Messrs. W. A. Bewes, H. E. Holme, Herbert 
Worsley, F. Temple Grey, G. D. Keogh, F. W. Rafferty, S. D. 
Cole, F. Hinde, G. W. T. Omond, and Dr. Hugh Bellot 
(secretary). 

Professor GILBERT MurRRAY delivered an address entitled 
‘* The Locarno Pact.’’ He said he should look at the subject 
from the point of view of history and politics. People had 
objected to the Locarno Treaty on the ground that it set up 
groups or alliances. He thought that was an entire mistake. 
The objectionable group or alliance was that of the groups 
of people who were allied as against others outside them. 
If A and B and C made a group against D it was likely that 
D would form another group antagonistic to the other three. 
But if A, B, C and D made an agreement to settle differences 
among themselves it would be quite different. And the 
latter was the situation in the case of the Locarno Pact, because 
Germany was to enter the League. He described the efforts 
that had been made to make operative Articles 10 and 16 of 
the covenant, especially those concerned with defending against 
the aggressor and of ensuring security for the signatories. He 
explained the draft proposition for mutual assistance that was 
set out under the Conservative Government which was 
rejected by the Labour Government. He then went on to 
describe the advances made in the propositions that were 
brought forward at the time of the Labour Government, and 
how in turn these were rejected by the new Conservative 
Government in Great Britain after they had been passed 
unanimously by the Assembly. The acceptance of the 
proposition was, however, practically conditional upon an 
agreement being subsequently arrived at at the Disarmament 
Conference, which conference was, of course, never held. The 
Locarno Pact was initiated by Herr Stresemann, who, in a 
letter, proposed mutual guarantee pacts. The advantage of 
this proposal was that Germany would come into the League, 
thereby avoiding the splitting up of Europe into two hostile 
camps. This was finally embodied in the Locarno Pact. 
The criticism was made that the Pact ought to have been 
made at Geneva. That criticism was not just. It was 
essential for Germany to come into the arrangement, and 
Germany would not have gone to Geneva. At the same time 
there were certain disadvantages arising from the Locarno 
conversations that were not sufficiently guarded against. 
First of all there were too many tea-table talks. That was 
why Lord Cecil, when he went back to the preliminary Disarm - 
ament Conference, immediately moved that all proceedings 
should be public. He (Professor Murray) did not like Great 
Britain standing entirely apart from international pacts. 
Nearly every other country was making conciliation and 
arbitration treaties while this country would not budge. 
Twenty-four nations had accepted the compulsory jurisdiction 
of the Permanent Court, but this country stood outside ; that 
was to say. the influence we used now was, on the whole, 
against progress in establishing a peaceful world. At the 
same time, as had been pointed out, Locarno was only a first 
step, a very important first step, one that was really practical 
ind which went to the heart of the difficulty, the enmity 
between France and Germany, and it was made at a time when 
there was a most pressing and formidable danger —namely, 
the danger of that chaos which was likely to arise when all 
treaties for establishing arbitration and security in Kurope 
seemed to have fallen through. It seemed to him that the 
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idea of co-operation between nations had been an unmixed 
success, and that this had been achieved to a far greater 
extent than anybody had anticipated. The establishment of 
the reign of law had made very great progress. There had 
been one or two set-backs, but in the main it had been a 
SUCCeSS, 

Sir FREDERICK POLLOCK said that the official acceptance 
of the compulsory jurisdiction of the International Court of 
Justice was not of any great importance. He did not believe 
that any respectable power would refuse its jurisdiction. He 
took objection to the assertion of the lecturer that arbitration 
had failed, and pointed to the treaties which had been made 
between Great Britain and the United States and other powers 
which provided for commissions of inquiry which were in the 
nature of arbitration courts 

Sir GRAHAM Bower said he felt that he must put the case 
for those—he was one vho were opposed to the treaty of 
mutual assistance, and who had accepted with some difficulty 
the Treaty of Locarno. He objected to the League of Nations 
on the ground that it played the part of a super-state which 
was placed above the other states. 

Sir ALFRED HopkKINSON, K.C., who expressed his general 
agreement with the lecturer, proposed a vote of thanks to Lord 
Blanesburgh for presiding, which was carried with acclamation. 





Legal Notes and News. 
Appointments. 


Sir JOHN EDWARD Power WALLIS has been appointed a 
member of the Judicial Committee of the Privy Council. 
Sir John was called by the Middle Temple in 1886, and was 
formerly Chief Justice of the High Court of Madras. 

Mr. FRANK COOPER, solicitor, Walsall, has been appointed 
Clerk to the Justices of Rushall in succession to the late 
Mr. W.C. Checkley. Mr. Cooper—who is also Deputy Coroner 
for the Borough of Walsall—was admitted in 1901 and is a 
member of the firm of Messrs. James F. Addison & Cooper. 

Mr. ALFRED HOWARD FLINT, solicitor, has been appointed 
Coroner for the City of Salford in succession to the late 
Mr. Arthur Holmes. Mr. Flint, who was admitted in 1913, 
is a member of the firm of Messrs. Holmes & Flint, of 
Manchester and Salford, and previously held the appointment 
of Deputy Coroner of Salford for the past thirteen years. 

Mr. W. H. Waruurst, LL.B., Vict., Solicitor, Deputy- 
Town Clerk of Hammersmith, and formerly assistant solicitor 
in the office of Mr. John W. Jackson, O.B.E., Town Clerk 
of Grimsby, has been appointed Town Clerk of Accrington, 
Lancashire, in succession to Mr. A. H. Aitken. Mr. Warhurst 
was admitted in 1920. 


Wills and Bequests, 


Sir John Francis Rotton, M.A... LL.B... K.C., of Lockwood, 
Frith Hill, Godalming, for some years legal adviser to the old 
Local Government Board, who died on 19th April, aged 
eighty-eight, left unsettled property of the gross value of 
£25,003, with net personalty £14,796. He left (inter alia) 
£500 to the University of London for the University College 
Library, such of his books (including books of photographs) 
as the authorities should select, and bookcases to the Library 
of University College, London. 

Mr. Edward HUuntriss, solicitor, of West Field, Halifax, 
who died on 6th February last, aged seventy-six, left estate 
of the gross value of £50,252. He left £300 to Robert Watson, 
clerk, and £150 to Henry Craven, clerk. 

Mr. Henry Joseph Toulmin, J.P. (eighty-nine), of Kings 
bury Lodge, St. Albans, who was called to the Bar by the 
Inner Temple in 1886, left unsettled property of the gross 
value of £2,181. 

Mr. James Gray Keid, solicitor, of Montgomery-street, 
Glasgow, and of Queen-street, Edinburgh, left personal estate 
of the gross value of £5,986. 

Mr. John Edward Letton Pickering, of the End House, 
Datchet, Bucks, for many years librarian to the Hon. Society 
of the Inner Temple, left estate of the gross value of £1,427. 

Mr. Lucas Whitaker, 
Wetherby-road, Roundhay, 
value of £10,278. 

Mr. Arthur Edward Nicholls, solicitor, of Old Jewry- 
chambers, E C., and Sevenoaks, left estate of the gross value 
of £19,058. 

Mr. Ralph Raphael, solicitor, of Coleman-street, E.C., 
and The Gables, Sutton Green, Woking, Surrey, left estate 
of the gross value of £13,187. 


solicitor (sixty-five), of The Doone, 
Leeds, left estate of the gross 
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Mr. George Farewell Jones, solicitor. Mitcham-common., 
and Lennox House, Norfolk-street, Strand, W.C., left estate of 
the gross value of £51,862. 


Mr. Rowland Heathcote, solicitor, Cark-in-Cartmel, Lancs., 
late of Manchester, left estate of the gross value of £9,932. 
Mr. William Turgis Haines, solicitor, Summersdale, Chiches- 


ter, left estate of the gross value of £13,496. 


Mr. Edward Bunting Loynes, solicitor, of Wells next the 

Sea, Norfolk, left estate of the gross value of £6,782. 
MORE WOMEN BARRISTERS. 
JUDGE'S DAUGHTER CALLED. 

One hundred and eight law students were called to the 
Bar at the four Inns of Court last Wednesday week. The Inner 
Temple came first with thirty-three, the Middle Temple 
next with thirty-two. then Gray's Inn with twenty-six, 
and lastly Lincoln's Inn with seventeen. Six women were 
included in thq number. Lincoln’s Inn provided two in 
the Hon. Ruth Burton Buckley, fourth daughter of Lord 


Justice Buckley, of the Chancery 
Lord Justice Buckley of the Court 
Anna Elizabeth 


Wrenbury, formerly Mr 
Division, and afterwards 
of Appeal, a Bencher of this Inn, and Mary 


Inveair, of University College, Dublin. The Middle Temple 
also had two, Evelyn Priscilla Hope, of High Wycombe, 
and Vera Beatrice Marjorie M iklejohn, daughter of Major 
M. F. M. Meiklejohn, V.C.. of Richmond. The fifth was 
Miss Beng Hong Lim, of University College, London, a 
member of the Inner Temple, and the sixth Muriel Maud Wells, 
of Newnham College, Cambridge, a member of Gray's Inn. 

Four of the candidates were Indian vakils, namely. Madhar 
Raghmath Bagive, of the Bombay High Court, Satyanand 
toy and Mohamad Ishaque Khwaja, both of the Allahabad 
High Court, and Mahabir Prasad, of the Patna High Court. 
John Bower Griffin, Inner Temple, is the only son of Sir 
Charles Griffin, Chief Justice of Uganda. The fact may have 
a bearing on conditions affecting the Bar in Russia that 
amongst those called at Gray's Inn was Vladimir Robert 
Idelson, formerly an advocate of the Court of Appeal, 
Petrograd, and that the Lincoln's Inn list included Mare 
Michaelvoich Wolff, also of the Petrograd Bar. 

THE MERCHANDISE MARKS (IMPORTED GOODS) 

BILL. 


The Merchandise Marks (Imported Goods) Bill came before 
Standing Committee B. under the chairmanship of Sir Edmund 
Turton, in the House of Commons on Tuesday. The main 
object of the Bill is to make it unlawful to sell, expose for sale, 
or distribute by way of adv: in the United Kingdom 
any goods which bear any n trade-mark being, 
purporting to be, the name or trade-mark of any manufacturer, 
dealer, or trader in the United 
produced or wholly or mainly manufactured 
the name or trade-mark is accompanied by an 
origin. 

An amendment to omit 


riisement 


ime o1 or 
being goods 
therein, unless 
indication of 


Kingdom, not 


or distribute by way of advertise- 


ment ’’ was moved by Mr. Albert Alexander and opposed by 
Sir Philip Cunliffe-Lister, President of the Board of Trade. 
The reason given by the mover was that the proposal in the 


Bill might have the effect of materially reducing a large output 
of goods actually manufactured in British factories, but 





Sir Cunliffe-Lister pointed out that the sole object of the clause 
was to protect the British purchaser. The amendment was 
lost, and an amendment to insert the words *‘ to which there 
is applied "’ in place of **‘ which bear ’’ was agreed to. 

Mr. H. G. Williams pointed out that the names of such 
places as Halifax, Sheffield, Keighley, and Bradford were used | 


on imported articles not emanating from those places, and | 
moved that the words * or place ” be inserted after the word 
‘dealer’ in the clause. The case of ** Canterbury lamb’ 
was mentioned by a member. Sir Cunliffe-Lister, while 
approving the principle of the amendment, suggested that it 


might be brought up on the report stage. The evil was largely | 
dealt with, he said, under the principal Act, but he thought it 
might be possible to give wider powers to the Board of Trade. 
The amendment was withdrawn. 

In discussion on another amendment, which 
Sir Philip Cunliffe-Lister emphasized that the 
intended to prevent misrepresentation. 

Mr. A. Alexander said it was clear that the real object of 
the Bill was to. restrict imports. The Bill was being 
engineered with great glee by those who, in spite of the Prime 
Minister's statements in 1924, were ‘ out for protection, 
and were hanging on to this Bill, which actually proposed 
a kind of prot ection. 


was defeated, 
whole Bill was 


Mr. Barnes: It is a lawyers’ protection Bill, too. 

Amendments were moved by Sir Philip Cunliffe-Lister, | 
defining the term “* trade-mark ”’ and providing for variations | 
and exceptions in the Act. 


! 


ROYAL COMMISSION ON LOCAL GOVERNMENT. 


The Minister of Health (Mr. Neville Chamberlain), M.P. 
who was accompanied by Sir Kingsley Wood, M.P., and Sir 
Arthur Robinson, held an informal meeting on Friday, th: 
llth inst., with the members of the Royal Commission on 
Local Government, of which Lord Onslow is chairman, for th: 
purpose of discussing the question whether the Commission 
could usefully continue their inquiry in view of the publication 
of the Minister’s provisional proposals for Poor Law Reform. 

Mr. Chamberlain explained that whilst these proposals 
covered part of the field which the Commission might otherwis 
have explored, there remained, in his opinion, ample scope 
for useful work by the Commission under the second part of 
their terms of reference, which relates to the constitution, 
areas and functions of local authorities generally. 

The Commission accordingly decided to pursue their inquiry 
on the lines indicated by the Minister, and to resume tne: 
sittings to hear evidence, if possible, during the autumn. 

Lord Onslow, on behalf of the Commission, expressed thei 
sense of the great loss which they had sustained by the deat! 
of their colleague, Sir Walter Nicholas, K.B., and welcomed 
Mr. John Bond, O.B.E., Clerk of the Kettering Urban District 
Council, who had been appointed a member of the Commission. 


It is officially announced by the Colonial Office that an 
Order in Council has been issued extending the Maintenanc: 
Orders (Facilities for Enforcement) Act, 1920, to the Federated 
Malay States (namely Perak, Selangor, Negri Sembilan and 
Pahang). The Act provided for the enforcement in England 
and Ireland of maintenance orders made by a court in any part 
of His Majesty’s Dominions outside the United Kingdom or 
in any British Protectorate to which it extends; and th 
legislature of the territory to which it has now been extended 
has made reciprocal provision for the enforcement therein 
of maintenance orders made by Courts in England and Ireland. 

The operation of the above-mentioned Order in Council is 
confined to England and Northern Ireland, and similar pro 
vision has not yet been made as regards the Irish Free Stat: 
by the Government of that State. 


TRADE ACT, 1906 (REPEAL) BILL. 


Lord Banbury intimated inthe House of Lords on Tuesday 
that, at the request of the Leader of the House, he proposed to 
post pone his motion for the second reading of the Trade Disputes 
Act, 1906 (Repeal), Bill until Tuesday, 20th July. He hoped 
that by that time the Government would introduce legislation 
to effect the same object as he proposed in his Bill. The need 
for such legislation was made clear by a letter which appeared 
in The Times, signed by the firm concerned, who stated that 
a threat had been conveyed to them by the trade unions 
concerned that if they did not dismiss three volunteers whom 
they had employed during the general strike and put in their 


DISPUTES 


places three trade unionists, no Government Department, 
corporation, or county council would give them any more 
business. It was stated that the Government intendéd to 


consider whether it would be possible to deal with this matte1 


inthe Autumn Session : but he hoped they would not post pon 
it till so late a date. The longer it was postponed the less 
chance there was of anything being done. He was sorry to 


see that an Autumn Session was in contemplation, because th: 
longer the Llouse of Commons sat after passing the Consolidated 
Fund Bill and the Finance Bill, the more mischief it did. 


CRIMINAL JUSTICE ACT. 
\n interesting point under the Criminal Justice Act, which 


came into operation on Ist June, was decided by Mr. Fry. 
at Bow-street recently, in an adjourned charge against Jaspe! 
Hewitt Jeffs, an L.C.C. fireman, Rumsey-road, Brixton, of 


being drunk while in charge of a motor car in Shaftesbury 
avenue. The alleged offence occurred on 11th May last, and 
the point was raised as to whether the Act was intended ¢ 
apply to cases arising before it came into operation. <Afte! 
some argument, Mr. Fry held that the case came under tli 


new Act, and the defendant was committed for trial. 
THE EMERGENCY REGULATIONS. 
At the North London Police Court, last week, Mr. S. H 


White, the assistant town clerk of Stoke Newington, applied 
for summonses in respect of breaches of the Emergenc) 


Regulations and mentioned that there were two cases wher 
firms had failed to make returns as to their coal stocks, seven 
cases where shops were using electric lights for display purposes 
and twelve where power consumers were using electricit) 
in excess of the quantity allowed by the Regulations. 
summonses were granted. 


The 
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WOMEN AS COUNSEL AT MOOTS. 

Lord Justice Scrutton. on Monday night, presided over a 
moot at Lincoln’s Inn Hall, when for the first time women 
students of the Inn took part. 
by Lord Wrenbury, whose daughter, the Hon. Ruth Buckley, 
was one of the “‘ counsel’ engaged in the case, Mr. Justice 
Eve, Mr. Justice Russell, Mr. Justice Lawrence, and Mr. Emil 
de Nagy, ex-Minister of Justice for Hungary. 

The moot, which, while administering English law, ‘‘ has 
power to overrule all Courts purporting to administer that 
law,”’ heard the following case : 

Mr. Smith, to gratify his dislike of a distinguished dramatist, 
teaches his parrot to say, ‘‘ Gay is a rotter.’’ A cat-burglar, 
visiting Mr. Smith’s premises, lets the parrot out of his cage 
and out of the window. The parrot settles on a tree in a 
neighbouring front garden, and begins to talk. A crowd 
gathers, and the parrot, becoming excited, repeats ‘‘ Gay is a 
rotter’’’ many times. The house to which the front garden 
is attached, though Mr. Smith never heard of her, is inhabited 
by a Mrs. Gay, a lady of strong character, not very popular 
in the neighbourhood. The crowd apply the parrot’s remarks 
to the lady, with some merriment, and in trying to catch the 
parrot damage the grass and shrubs in the garden. The lady 
sues Mr. Smith (1) for slander, (2) for causing the crowd to 
damage her shrubs. The judge finds for the lady (1) on the 
ground that the defamatory parrot is a dangerous thing within 
the doctrine of Rylands v. Fletcher, L.R. 3 H.L. 330; (2) that 
Mr. Smith is liable to the plaintiff on the authority of Hulton v. 
Jones, 1910, A.C. 20. Mr. Smith appeals. 

Mr. P. J. Sykes (barrister) and the Hon. Ruth Buckley 
(student) appeared for the appellant ; and Mr. R. R. A. Walker 
(barrister) and Mrs. Nottidge (student) for the respondent. 

Lord Justice Scrutton, allowing the appeal, said that English 
law had now established an exception that where the escape 
of the dangerous thing was caused entirely by the act of a third 
party, and that act could not be avoided by reasonable care, 
the doctrine contained in Rylands vy. Fletcher of absolute 
liability did not apply. He saw no reason to extend that 
doctrine to the case of words, whether produced by a parrot 
or by a gramophone or by a book which somebody had stolen 
and read aloud. Words spoken by a parrot did not come 
within the meaning of ‘‘ dangerous things,’’ in the sense of 
Rylands v. Fletcher; further, there was no evidence of 
negligence, as the parrot was relezsed by the act of a third 
party who was a trespasser for whom the owner was not liable. 
He was also cf opinion that the law as relating to dangerous 
animals was the same as the law es relating to dangerous 
things, as exemplified by Rylands v. Fletcher. Therefore, the 
decision of the court below was wrong. As to the question 
of slander, his lordship considered that there was none, because 
there was no publication. A man did not publish when 
somebody else published over whom he had no control and 
who had no connexion with him. On that ground, also, 
the learned judge below was wrong. The appeal would, 
therefore, be allowed on the highest possible scale. 


CATTLE KILLED BY TIGERS. 

Mr. Justice Horridge presided in the Middle Temple on 
Monday night at the first moot at that Inn in which women 
figured as counsel. Among the Benchers and others present 
were Mr. Justice Astbury (treasurer), Mr. Justice McCardie, 
Mr. Justice Finlay, Sir Robert McCall, K.C., Mr. Holman 
Gregory, K.C., Mr. Vachell, K.C., Sir Ellis Ellis-Griffith, K.C., 
Mr. J. B. Matthews, K.C., Mr. Heber Hart, K.C., Mr. Bruce 
Williamson, and Mr. A. F. Clements, the convener of the 
moots. 

The following question was argued :— 

B and C were adjoining owners. Some tiger cubs escaped 
from a travelling caravan and sheltered in caves belonging 
to C, which had been abandoned by him. The cubs grew 
up and became dangerous. B complained to C, asking him 
todestroy them. C declined to do so, but gave B permission 
to take any steps he liked to get rid of them. B took no 
steps, and several months later a tiger killed some of B’s 
cattle on B’s land. B sued C for damages on the grounds of 
(a) negligence ; (6) the principle in Rylands and Fletcher ; 
(c)nuisance. The judge non-suited B, who appealed. 
Counsel for B were Miss S. Campbell, barrister, and Mr. H. R. 

Askew, student ; and for C, Miss M. Geikie-Cobb, barrister, 
and Mr. D. Geddes. 

Mr. Justice Horridge, giving judgment, said that the 
arguments had been very well prepared and very lucidly put 
before him. The appeal had been argued on two grounds, 
but succeeded on one only, that of nuisance. It was not a 
case of negligence, as B had no duty to the adjacent landowner 
to take any steps to prevent the animals from escaping. He 
was not liable under the rule in Fletcher v. Rylands unless he 
brought them on his land or actively took chargeZof them, 





His Lordship was supported | 






But the tigers were a public nuisance, and there was a well- 
established principle that if a person had a public nuisance on 
| his land and did nothing to abate it, knowing it to be there, 
he was liable for nuisance. Once the person responsible 
became aware of it, there was no difference in this respect 
between a private and a public nuisance. The tigers were 
| animals dangerous in themselves to human beings and cattle, 
| and he allowed the appeal on the ground that as soon as C’s 
| attention was drawn to the nuisance it was his duty to destroy 
them or so to confine them that they would not be dangerous 
to people or cattle. 


MOTOR-CAR AND LORRY IN COLLISION. 


| A moot was held on Monday night after dinner in the Inner 
Temple Hall before Lord Justice Bankes. The following 
appeal was argued :- 

A entrusted his motor-car to C for repairs. C sends out 
the car in the charge of a driver to test the engines. The 
car comes into collision with a lorry belonging to B and 

driven by B’s servant. A sues B for the injury to the car. 
The jury find that the driver of the lorry was negligent in 
driving at an excessive speed, and that the driver of the car 
was negligent in not keeping a proper look-out, and that the 
driver of the lorry could not by exercising reasonable care 


| have avoided the consequences of the other driver's 
| negligence. The trial judge enters judgment for B. A 
appeals. 


Counsel for the appellant were Mr. H. M. Abrahams, 
barrister, and Mr. R. F. Bayford, student ; for the respondent, 
Miss Joan Clarkson, barrister, and Mr. G. Turner, student. 


TRADE UNION LAW. 


Whilst it is unlikely that any steps will be taken before 
the Autumn Session, it is generally expected in Government 
circles that an attempt will then be made to define the powers 
and functions of the unions. Among the matters which are 
likely to be considered, when any legislation is framed, are 
the following :— 

(i) No strike shall be legal unless it is authorized by a 
majority of the members of the trade union concerned 
voting by secret ballot. 

(ii) Peaceful picketing to be restricted and controlled, 
and forbidden altogether at a man's private residence. 

(iii) Benefit funds to be separated from the fighting funds 
of a union, and the latter to be liable to an action for damages 
arising out of an illegal strike. 

(iv) Members of a trade union to intimate in writing their 
desire to subscribe to the political fund of the union. At 
present they have to intimate their desire to ‘ contract 
out.”’ 


STRIKER SENTENCED FOR INTIMIDATION. 


At the London Sessions, on Tuesday, Frederick Jeremiah 
Crouch, thirty-six, railway checker, was found guilty of 
intimidating Charles Deckens from doing an act he had a legal 
right to do and using violence towards him, and Was sentenced 
to fourteen days’ imprisonment in the second division. Accord- 
ing to the evidence for the prosecution, Deckens and another 
man, clerks at the Blackfriars goods depot of the Southern 
Railway, were going to work on 6th May, when they were met 
by Crouch, who said, ‘‘ You are not going in, are you?” 
Deckens said ‘‘ Yes,’’ and the defendant said, ’’ God help you,”’ 
and ran towards the gate. When they arrived at the gate 
Crouch said, ‘‘ Call yourselves men. I will chuck you in the 
river,’ at the same time seizing Deckens by his collar. He 
got away, and they entered the yard. Giving evidence, the 
defendant denied Deckens’s story. It was stated that Crouch 
had a perfectly good character. 


WINDING-UP PETITIONS TO STAND OVER. 


Mr. Justice Romer, on the application of Mr. Archer, K.C., 
for the petitioning creditors, directed that petitions for the 
compulsory winding-up of Russian Lloyd, and Moscow Fire 
Insurance Company—two Russian insurance companies carry- 
ing on business in England-— should stand over. 

In support of the application it was pointed out that all the 
assets of the companies in Russia had been confiscated by the 
Russian Government. That Government had not so far 


appeared on these petitions, and, as the petitioners did not, 
in a case of such difficulty, like to press for an order too soon, 
it was thought undesirable that the petitions should be pro- 





ceeded with until a further opportunity had been given for the 
parties interested to consider the position. 

s@ His lordship directed that the petitions should stand over 
tor a fortnight. 
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We have received a print of the report 
“the state and condition of this ven 
the business for the year ending 3lst December, 1925, 
with the annual accounts, in which are included those com 
panies associated with the company—which should make very 
pleasant reading to shareholders and policy-holders alike. T 
seful activities of this old established office extend over mo 
than acentury, and it is sa factory to | yntinues 
to gather renewed strength e observe that the total 
annual premium income fo £2 .210.5.50 against 
£2.123,.605 for the pre Vious year, or in 1924 
of £126,228. The net new life business during the same pe riod 
amounted in the whole to no lk than £1,159.875 at annual 
premiums of £47, und single premiums of £20,475, whilst we 
find that the aggregaté premiun income advanced from 
£484.503 to £510.4382 und «ti ‘ Inte from 
£232.518 to £247,769 rh clain ) ( umbered 278 
assuring £215,719 The amount of the life fume he end 
of the veal was £5.146.140 i in L 79.257 Im the 
fire depart me« nt there 3A 8] i fe ure ‘ ited by the 
remarkably low claim ratio « 9.2 pe é .. Slightly better 
than that of the previous y« which : er cent 
considered a very fine result 

The unexpired risk reserve is computes round figure 
slightly in excess of 50 per cer ich ces the account of 
even higher merit Witl um of £303 dé to the 
additional reserve the aggres ind me 510.000. 
For the fire premium income o have been i vast the 
mark is c¢ notice. T 
spect ol act 
motor car and gl : n 
re-insurances, amounted £572.620 as against 
the previous year, the expr sof management 
being 42.62 per cent of ( remiun The et 
the trading account was £53 ind if to this 
interest on the accident reserv: £24,980), tl irplus 
on the account tory fig f £78,175. 

In the iums nounted to 
£117, ind the expen of n ment to £24,570. The 
interest revenue produce 9.523. i is i“ rine fund 
at the end of the ve ifter 7.000 ntribution 
to the staff pension fund, ith the 
chairman of the company tl he marine account is in a 
good stat 

We do not think it necess letail 
on the report and balan ; ) ‘ } seems 
remarkable that not withstanding , 
in trade throughout most parts o \ ympany 
should in 1924-25 have attaine: » the cl k of its 
prosperity —the result doubt policy. 
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NOTES 


of a case which came before the Lord 
Chief ind a special jury on Tuesday the question arose 
whether the parties were having a shorthand note taken of 
the proceedings ‘I hope,” said his lordship. ‘‘ that one day 
those who have the responsibility in these matters will secure 
that there is an official shorthand note taken in all civil « 
as there now is, for the purpose of the C Criminal 
Appeal, in criminal cas It would save mount 
of time which is now wasted 
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Supreme Court of Judicature. 
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